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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 130

[Docket No. APHIS-2006-0144]

RIN 0579-AC59

Import/Export User Fees

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning user fees for
import- and export-related services that
we provide for animals, animal
products, birds, germ plasm, organisms,
and vectors. We are increasing those
fees for fiscal years 2009 through 2013
in order to ensure that the fees
accurately reflect the anticipated costs
of providing these services each year. By
publishing the annual user fee changes
in advance, users can incorporate the
fees into their budget planning.

DATES: Effective Date: April 29, 2009.
FOR FURTHER INFORMATION CONTACT: For
information concerning program
operations, contact Ms. Inez Hockaday,
Director, Management Support Staff,
VS, APHIS, 4700 River Road, Unit 44,
Riverdale, MD 20737-1231; (301) 734—
7517.

For information concerning user fee
rate development, contact Mrs. Kris
Caraher, User Fees Section Head,
Financial Management Division,
MRPBS, APHIS, 4700 River Road Unit
55, Riverdale, MD 20737-1232, (301)
734-0882.

SUPPLEMENTARY INFORMATION:

Background

The regulations at 9 CFR part 130
(referred to below as the regulations) list
user fees for import- and export-related
services provided by the Animal and

Plant Health Inspection Service (APHIS)
for animals, animal products, birds,
germ plasm, organisms, and vectors. We
are amending the user fees for these
import- and export-related services to
reflect the increased cost of providing
these services.

These user fees are authorized by
section 2509(c)(1) of the Food,
Agriculture, Conservation, and Trade
Act of 1990, as amended (21 U.S.C.
136a). APHIS is authorized to establish
and collect fees that will cover the cost
of providing import- and export-related
services for animals, animal products,
birds, germ plasm, organisms, and
vectors.

Since fiscal year (FY) 1992, APHIS
has received no directly appropriated
funds to provide import- and export-
related services for animals, animal
products, birds, germ plasm, organisms,
and vectors. Our ability to provide these
services depends on user fees. We
change our user fees through the
standard rulemaking process of
publishing the proposed changes for
public comment in the Federal Register,
considering the comments, publishing
the final changes in the Federal
Register, and making the new user fees
effective 30 days after the final rule is
published.

For our user fees to cover our costs so
that we can continue to provide services
and to inform our customers of user fees
in time for advance planning, we
proposed to set user fees for our services
in advance for fiscal years 2009 to 2013.
The proposed rule was published in the
Federal Register on June 4, 2008 (73 FR
31771-31780, Docket No. APHIS—2006—
0144).1 The proposed user fees were
based on our costs of providing import-
and export-related services in fiscal
years 2005—-2007, plus anticipated
annual increases in the salaries of the
employees who provide the services,
plus adjustments for inflation.

We solicited comments concerning
our proposal for 60 days ending August
4, 2008. We received seven comments
by that date. The comments were from
private citizens, a council of
ornithological organizations, and
livestock importers and exporters. The
commenters raised several issues

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2006-0144.

associated with the proposed rule.
These issues are discussed below.

One commenter stated generally that
the proposed fee increases were too low.

We calculate our user fees to cover the
full cost of providing the services for
which we charge the fee. We are
confident that the user fees we proposed
will be sufficient to recover the cost of
providing these services. Furthermore,
we intend to review these fees on at
least an annual basis and will publish
any necessary adjustments in the
Federal Register.

Several commenters expressed
concern that increasing the fees would
hurt livestock import/export businesses
economically.

APHIS needs to increase the fees in
order to recover the costs of providing
import/export related services. In the
economic analysis for the proposed rule,
we examined the potential economic
effects of these user fee revisions on
businesses and determined, based on
the information available, that the
effects of the changes should be small
for both small and large entities. We
have reviewed those conclusions and
are confident that they are still accurate.

One commenter stated that the reserve
account was designed to issue credit to
commercial importers who deal in large
volumes of animals or animal products.
The commenter stated that all permits
should be paid for at the time of
application.

As we explained in the proposed rule,
the reserve account consists of
budgetary resources set aside to provide
for future needs and unforeseen
circumstances. The types of costs that
are considered when developing the
reserve include commitments, employee
benefits, contingencies, business cycle
ups and downs, capital equipment
replacement, and provision for future
legislative or executive actions. The
reserve is not designed to provide credit
to importers.

We specifically requested comments
about whether import compliance
assistance fees would be better charged
as hourly fees rather than as flat rate
fees. One commenter stated that while
charging hourly fees would improve
flexibility and make it easier to recover
costs, it would also add a burden to
agency staff to monitor their time so that
the hourly rate could be charged
accurately. The commenter stated that
correctly calculating time for a task in
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a busy office when one might be
simultaneously conducting other tasks
can be very challenging, and expressed
concern that this could lead to
undercharging fees. Based on these
concerns, the commenter recommended
not charging these fees at an hourly rate.

Another commenter asked that we
add a definition for import compliance
assistance to the regulations to clarify
what services were covered by the fees.

We agree with this commenter and
have added a definition for import
compliance assistance to the regulations
in § 130.1 in this final rule. We have
defined import compliance assistance
as “Import compliance assistance
includes services provided to an
importer whose shipment arrives at a
port of entry without the necessary
paperwork or with incomplete
paperwork and who requires assistance
to meet the requirements for entry into
the United States. Fees for import
compliance assistance are charged in
addition to the flat rate user fees.”

One commenter requested that we
combine the import and transport
permits for untreated scientific material,
and requested that we increase the
duration of permits for the import and
transport of untreated scientific
materials from 1 to 3 years. The
commenter stated that these actions
would reduce agency workload and
therefore reduce costs.

Import permits are issued to foreign
shippers when scientific materials are
brought into the United States.
Transport permits are issued to
domestic shippers moving these
materials within the United States. The
processing required for these permits is
similar, which is why they are covered
under the same user fee, but the
requirements and restrictions for each
are different. Specifically, more
mitigations are required for import
permits because of the greater risks
involved in bringing untreated scientific
materials into the United States.
Combining the two permit types would
result in unnecessary restrictions being
placed on the domestic movement of
these materials. We did not propose to
change the structure or duration of any
permits in the proposed rule and are
making no changes in response to this
comment.

One commenter stated that fees
charged by the National Veterinary
Services Laboratories (NVSL) for testing
livestock for disease before export
should be either eliminated entirely or
reduced to the same amount as fees
charged at State laboratories.

We did not propose to revise the
NVSL user fees in the proposed rule.
The current fees for NVSL services were

established in a final rule published in
the Federal Register on December 19,
2007 (72 FR 71744-71750, Docket No.
APHIS-2006-0161). As with other user
fees charged by APHIS, NVSL fees are
calculated to recover the actual costs of
providing testing services. We are
making no changes to the rule in
response to this comment.

We are also making a minor change to
the table in § 130.11 by adding a
footnote to the entry for inspection of
biosecurity level three facilities to
indicate where the fees for inspection of
biosecurity level two facilities are listed.
We are adding this footnote for the sake
of clarity.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this rule on small
entities. Copies of the full analysis are
available on the Regulations.gov Web
site (see footnote 1 in this document for
a link to Regulations.gov) or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

The Secretary of Agriculture is
authorized by the Food, Agriculture,
Conservation and Trade Act of 1990, as
amended, to prescribe and collect fees
to recover the costs of providing import
and export related services. APHIS is
amending the user fees for providing
veterinary services for import and
export activities (9 CFR part 130). These
fees are being updated to take into
account the routine increases in the cost
of doing business, such as inflation,
replacing equipment, maintaining
databases, etc., that have occurred since
the last update and those that are
expected to occur over the next 5 years.
In addition, the fees are being adjusted
to incorporate expenditures to maintain
the current level of operations, improve
service, and keep up with expanding
demand for services. These
expenditures include things from roof
replacement to the modernization of
facilities.

User fees recover the cost of operating
a public system by charging those

members of the public who use the
system, rather than the public as a
whole, for its operation. User fees result
in movement toward a more socially
optimal level of demand where users
fully incorporate the cost of APHIS
services into their private costs. In
addition, by setting the fees for these
veterinary services to fully recover the
associated costs, we can assure that the
program operates at a level considered
sufficient to meet demand for these
services. If APHIS continued to collect
user fees at the current rates over the
next 5 years, total collections would be
approximately $113 million, nearly $54
million less than the projected cost of
administering the program from FY
2009 through FY 2013. This
demonstrates the magnitude of the
shortfall in cost recovery that would
occur absent the changes.

Effects on Small Entities

The user fee revisions included in this
final rule could affect some importers
and exporters of live animals, animal
products, and animal byproducts. The
Small Business Administration (SBA)
has established guidelines for
determining which businesses are to be
considered small. Importers and
exporters of live animals, animal
products, and animal byproducts are
identified within the broader
wholesaling trade sector of the U.S.
economy. A firm primarily engaged in
wholesaling animals or animal products
is considered small if it employs not
more than 100 persons. These entities
either sell goods on their own account
(import/export merchants) or arrange for
the sale of goods owned by others
(import/export agents and brokers). The
North American Industry Classification
System (NAICS) code 424430 covers
dairy products (except dried or canned)
merchant wholesalers. According to the
2002 Economic Census (the most recent
census available), more than 98 percent
of these wholesalers would be
considered small by SBA standards.2
NAICS code 424440 covers poultry and
poultry product merchant wholesalers.
About 97 percent of these firms would
be considered small according to the
2002 Economic Census. NAICS code
424470 covers meat and meat product
merchant wholesalers. About 97 percent
of these forms would be considered
small according to the 2002 Economic
Census. NAICS code 424520 covers
livestock merchant wholesalers. More
than 99 percent of the firms in this
category would be considered small
according to the 2002 Economic Census.

22002 Economic Census, Department of
Commerce, United States Bureau of the Census.
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Thus, the vast majority of entities
potentially affected by the rule are likely
to be considered small. However, the
total impact of the changes should be
small, as the fee changes represent a
tiny fraction of the value of the
shipments of animals and animal
products. Imports and exports of
livestock, meats, dairy products,
poultry, and poultry products were
valued at more than $23.8 billion in
2005. By contrast, the increase in annual
collections from user fees included in
this final rule would be about $5.3
million in FY 2009, and rising to about
$14 million in 2013. We do not know
the proportion of import and export
services that are provided to small
entities. However, the degree to which
any firm, large or small, will be
impacted by these changes is dependent
on their level of participation in import
or export trade. Based on the
information that is available, the effects
of the changes contained in this final
rule should be small whether the entity
affected is small or large.

In the proposed rule, we invited
public comment on the expected
economic effects of the proposed action
on small entities, particularly costs
estimates of compliance costs and
impacts on revenue. Several
commenters expressed concern that
increasing the fees would hurt livestock
import/export businesses economically
but did not present any information
which would support this contention.

Alternatives

One alternative to this rule was to
leave the regulations unchanged. In this
case, the fees would remain unchanged.
The current fees do not take into
account the routine increases in the cost
of doing business, such as inflation,
replacing equipment, maintaining
databases, etc., that have occurred since
the last update. In addition, the fees are
being adjusted to incorporate
expenditures to maintain the current
level of operations, improve service, and
keep up with increasing demand for
services. If APHIS were to continue to
collect user fees at the current rates in
fiscal years 2009-2013, total collections
would be nearly $54 million short of
projected program costs over that

period. Therefore, this alternative was
rejected.

Another alternative to this rule was to
charge hourly rate fees for all veterinary
services. However, flat rate user fees are
appropriate when the cost of providing
a service is unchanging from user to
user and the service is requested in
relatively large numbers. It would be
unnecessarily complex and costly to
track hourly charges for services where
a flat rate could be consistently used.
Therefore, this alternative was rejected.

Another alternative to this rule was to
change all hourly fees to flat rate fees.
However, charging a flat rate is not
appropriate in all situations. We charge
flat rate fees in cases where a service
takes a consistent amount of time to
perform, but for some services there can
be a disparity in the time it takes to
perform a given service for one user
versus another. For example, hourly
rates are charged for the inspection of
biosecurity level 2 (BSL-2) laboratories,
including travel. The inspection covers
a specific checklist and is therefore
similar from facility to facility.
However, the amount of travel time
required of the inspector varies widely,
depending on the location of the
facility. It would be unfair to charge
both users the same flat fee for those
inspections. Therefore, this alternative
was rejected.

This proposed rule contains no new
information collection or recordkeeping
requirements. (See ‘“Paperwork
Reduction Act” below).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 130

Animals, Birds, Diagnostic reagents,
Exports, Imports, Poultry and poultry
products, Quarantine, Reporting and
recordkeeping requirements, Tests.

m Accordingly, we are amending 9 CFR
part 130 as follows:

PART 130—USER FEES

m 1. The authority citation for part 130
continues to read as follows:

Authority: 5 U.S.C. 5542; 7 U.S.C. 1622
and 8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 3701, 3716, 3717, 3719, and 3720A; 7
CFR 2.22, 2.80, and 371.4.

m 2. Section 130.1 is amended by
adding, in alphabetical order, a
definition for import compliance
assistance to read as follows:

§130.1 Definitions.

* * * * *

Import compliance assistance. Import
compliance assistance includes services
provided to an importer whose
shipment arrives at a port of entry
without the necessary paperwork or
with incomplete paperwork and who
requires assistance to meet the
requirements for entry into the United
States. Fees for import compliance
assistance are charged in addition to the

flat rate user fees.
* * * * *

m 3. Section 130.2 is amended as
follows:

m a. By revising the section heading to
read as set forth below.

m b. In paragraph (a), by revising the
table to read as set forth below.

m c. In paragraph (b), by revising the
table to read as set forth below.

m d. By removing paragraph (d).

§130.2 User fees for individual animals
and certain birds quarantined in the APHIS-
owned or -operated quarantine facilities,
including APHIS Animal Import Centers.

(a) * x %

Daily user fee
Animal or bird Apr. 29, Oct. 1, 2009—- | Oct. 1, 2010— | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooy poto
30, 2009 2010 2011 2012 C
Birds (excluding ratites and pet birds imported in accordance
with part 93 of this subchapter):
0—250 GramS ...ccocureeeririeerieeeeseee e rree e e e $2.50 $2.75 $2.75 $2.75 $3.00
251=1,000 Grams .......cccceieiiimieiiiiee e 8.25 8.50 8.75 9.00 9.25
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Daily user fee

Animal or bird Apr. 29, Oct. 1, 2009—- | Oct. 1, 2010— | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooty m0t2
30, 2009 2010 2011 2012 o
Over 1,000 Grams .......ccceeeerreneerreneere e 18.00 19.00 19.00 20.00 21.00
Domestic or zoo animals (except equines, birds, and poultry):
Bison, bulls, camels, cattle, or zoo animals ........................... 144.00 149.00 153.00 158.00 162.00
All others, including, but not limited to, alpacas, llamas,
goats, sheep, and SWINE .......cccccveirriiieiiireee e 38.00 39.00 40.00 42.00 43.00
Equines (including zoo equines, but excluding miniature horses):
1st through 3rd day (fee per day) .......cccoceereeeieenieeeeseeeeeeee 382.00 393.00 405.00 417.00 429.00
4th through 7th day (fee per day) .......cccccoviiiiiiiiiiiiiieee, 276.00 284.00 292.00 301.00 310.00
8th and subsequent days (fee per day) 235.00 242.00 249.00 256.00 264.00
Miniature hOrSEs ........coociiiiiiiiii e 86.00 89.00 91.00 94.00 97.00
Poultry (including zoo poultry):
Doves, pigeons, quail .........ccccccoiiiiiieiiiiie e 5.00 5.25 5.50 5.50 5.75
Chickens, ducks, grouse, guinea fowl, partridge, pea fowl,
Pheasants .........cccoiiiiiiiii e 9.00 9.25 9.50 9.75 10.00
Large poultry and large waterfowl, including, but not limited
to, gamecocks, geese, swans, and turkeys ...........cccceeueen. 21.00 22.00 22.00 23.00 24.00
Ratites:
Chicks (less than 3 months 0ld) .........cccevereriininienccee 13.00 13.00 14.00 14.00 15.00
Juveniles (3 months through 10 months old) ..........cccceeenee. 20.00 20.00 21.00 22.00 22.00
Adults (11 months old or older) ..........cccoeciriiiiiiiiiciieeee, 38.00 39.00 40.00 42.00 43.00
(b) * x %
Daily user fee
Bird or poultry (nonstandard housing, care, or handling) Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooty p0t2
30, 2009 2010 2011 2012 n
Birds 0-250 grams and doves, pigeons and quail ..........c.ccccceeuen. $8.25 $8.50 $8.75 $9.00 $9.25
Birds 251-1,000 grams and poultry such as chickens, ducks,
grouse, guinea fowl, partridge, pea fowl, and pheasants .......... 18.00 19.00 19.00 20.00 21.00
Birds over 1,000 grams and large poultry and large waterfowl,
including, but not limited to gamecocks, geese, swans, and
BUTKEYS et 35.00 36.00 37.00 39.00 40.00

m 4.In § 130.3, paragraph (a)(1), the

table is revised to read as follows:

§130.3 User fees for exclusive use of
space at APHIS Animal Import Centers.

(@) * * *

Monthly user fee

Animal import center API29. | Oct. 1, 2009~ | Oct. 1, 2010~ | Oct. 1, 2011~ | Beginning
Sept. 30 Sept. 30, Sept. 30, Sept. 30, October 1,
20'09 ’ 2010 2011 2012 2013
Newburgh, NY:
SPACE A o e
5,396 SO. fl. coeieeiciie e
(102 0 = To TR 1 1 1) ISP PSPPSR $83,756.00 $86,268.00 $88,856.00 $91, 513.00 $94,249.00
Space B .........
8,903 sq. ft. ...
(B27.1 SO. ML) ittt e 138,190.00 142,335.00 146,605.00 150,989.00 155,504.00
14,047.00 14,469.00 14,903.00 15,348.00 15,807.00

m 5.In §130.4, the table is revised to
read as follows:

§130.4 User fees for processing import
permit applications.

* * *

* *
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User fee
Service Unit ApI29. | Oct. 1, 2009~ | Oct. 1, 2010~ | Oct. 1, 2011~ Beginning
Sept. 30 Sept. 30, Sept. 30, Sept. 30, Oct. 1. 2012
5009 2010 2011 2012 C
Import compliance assistance:
Simple (4 hours or less) .................... Per shipment $99.00 $102.00 $105.00 $108.00 $111.00
Complicated (more than 4 hours) ..... Per shipment 514.00 514.00 531.00 548.00 565.00
Processing an application for a permit to
import live animals, animal products or
by products, organisms, vectors, or
germ plasm (embryos or semen) or to
transport organisms or vectors?
Initial permit ... Per application ........ 133.00 137.00 141.00 145.00 150.00
Amended permit .......cccceeciiriiiieennn. Per amended appli- 66.00 68.00 70.00 73.00 75.00
cation.
Renewed permit2 .........ccccociviieiienns Per application ........ 86.00 89.00 91.00 94.00 97.00
Processing an application for a permit to | Per application ........ 455.00 469.00 483.00 497.00 512.00

import fetal bovine serum when facility
inspection is required.

1Using Veterinary Services Form 16-3, “Application for Permit to Import or Transport Controlled Material or Organisms or Vectors,” or Form

17-129, “Application for Import or In Transit Permit (Animals, Animal Semen, Animal Embryos, Birds, Poultry, or Hatching Eggs).

2 Permits to import germ plasm and live animals are not renewable.

m 6. In § 130.6, paragraph (a), the table
is revised to read as follows:

§130.6 User fees for inspection of live
animals at land border ports along the
United States-Mexico border.

(a]* L

”

Type of live animal

Per head user fee

April 29,

Oct. 1, 2009-

Oct. 1, 2010-

Oct. 1, 2011-

Beginning
2009-Sept. Sept. 30, Sept. 30, Sept. 30,
30, 2009 2010 2011 2012 Oct. 1, 2012
Any ruminants (including breeder ruminants) not covered below $13.00 $13.00 $14.00 $14.00 $14.00
FEEABT .. 3.75 3.75 4.00 4.00 4.00
Horses, other than slaughter ...........cccocooiiiiiiniii e 62.00 64.00 66.00 68.00 70.00
In-bond or in-transit 8.25 8.50 8.75 9.00 9.25
= TUT o 1 (=Y PRSP PR 5.50 5.50 5.75 6.00 6.00
* * * * * §130.7 User fees for import or entry
services for live animals at land border
m 7.In § 130.7, paragraph (a), the table ports along the United States-Canada
is revised to read as follows: border.
(a] * * %
User fee
Type of live animal Unit Apr. 29, Oct. 1, 2009— | Oct. 1, 2010— | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, oot & 20$2
30, 2009 2010 2011 2012 C
Animals being imported into the United
States: Breeding animals (Grade ani-
mals, except horses):
Sheep and goats ........c.coceeereereeueenn Per head $0.75 $0.75 $0.75 $1.00 $1.00
Swine ... Per head 1.25 1.25 1.25 1.25 1.25
All Others ..o, Per head 4.75 4.75 5.00 5.25 5.25
Feeder animals:
Cattle (not including calves) .............. Per head 2.25 2.25 2.50 2.50 2.50
Sheep and calves ........cccevereeinenen. Per head 0.75 0.75 1.00 1.00 1.00
SWINE e Per head 0.50 0.50 0.50 0.50 0.50
Horses (including registered horses) | Per head 41.00 42.00 43.00 45.00 46.00
other than slaughter and in-transit.
Poultry (including eggs), imported for | Per load .................. 71.00 73.00 75.00 77.00 80.00
any purpose.
Registered animals, all types (except | Per head ................. 8.50 8.75 9.25 9.50 9.75
horses).
Slaughter animals, all types (except | Per load .................. 35.00 36.00 37.00 39.00 40.00

poultry).
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User fee
Type of live animal Unit Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooty m0t2
30, 2009 2010 2011 2012 s
Animals transiting ' the United States:
Cattle .o, Per head ................. 2.25 2.25 2.50 2.50 2.50
Sheep and goats ........ccccceeeveereeeienn. Per head ................. 0.50 0.50 0.50 0.50 0.50
SWINE oeviceeecer e Per head ................. 0.50 0.50 0.50 0.50 0.50
Horses and all other animals ............ Per head ................. 9.75 10.00 10.00 10.00 11.00

1The user fee in this section will be charged for in-transit authorizations at the port where the authorization services are performed. For ad-
ditional services provided by APHIS, at any port, the hourly user fee in § 130.30 will apply.

* * * * * m 8.In § 130.8, paragraph (a), the table §130.8 User fees for other services.
is revised to read as follows: (@) * * *
User fee
Service Unit Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooty pot2
30, 2009 2010 2011 2012 n
Germ plasm being exported: 1
Embryo:
Up to 5 donor pairs ......cccceeceveveevenennne Per certificate .......... $117.00 $121.00 $124.00 $128.00 $132.00
Each additional group of donor pairs, | Per group of donor 52.00 54.00 55.00 57.00 59.00
up to 5 pairs per group on the pairs.
same certificate.
SEMEN .o Per certificate .......... 72.00 74.00 76.00 79.00 81.00
Release from export agricultural hold:
Simple (2 hours or €SS) .......ccocueeueenn. Per release ............. 99.00 102.00 105.00 108.00 111.00
Complicated (more than 2 hours) ..... Per release ............. 254.00 262.00 270.00 278.00 286.00

1This user fee includes a single inspection and resealing of the container at the APHIS employee’s regular tour of duty station or at a limited
port. For each subsequent inspection and resealing required, the hourly user fee in § 130.3 will apply.

* * * * *

m 9. Section 130.10 is amended as
follows:

m a. In paragraph (a), by revising the
table to read as set forth below.
m b. In paragraph (b), by revising the
table to read as set forth below.

§130.10 User fees for pet birds.

(a) * x %

Per lot user fee
Service Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, oot & 20$2
30, 2009 2010 2011 2012 o
(1) Which have been out of the United States 60 days or less .... $153.00 $157.00 $162.00 $167.00 $172.00
(2) Which have been out of the United States more than 60
GAYS ettt 363.00 374.00 385.00 397.00 409.00
(b) E
Daily user fee
Number of birds in isolette Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, Oty 2030
30, 2009 2010 2011 2012 T
I $13.00 $13.00 $14.00 $14.00 $15.00
16.00 16.00 17.00 17.00 18.00
18.00 19.00 19.00 20.00 21.00
21.00 22.00 22.00 23.00 24.00
25.00 26.00 27.00 28.00 29.00

m 10.In § 130.11, paragraph (a), the
table is revised to read as follows:

§130.11

User fees for inspecting and

approving import/export facilities and

establishments.
(a] * % %
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User fee
Service Unit Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooty m0t2
30, 2009 2010 2011 2012 o
Embryo collection center inspection and | Per year .................. $537.00 $553.00 $570.00 $587.00 $604.00
approval (all inspections required dur-
ing the year for facility approval).
Inspection for approval of biosecurity | Per inspection ......... 1,381.00 1,422.00 1,465.00 1,509.00 1,554.00
level three labs (all inspections related
to approving the laboratory for handling
one defined set of organisms or vec-
tors)1.
Inspection for approval of slaughter es-
tablishment:
Initial approval (all inspections) ......... Peryear .......ccccecee. 527.00 543.00 559.00 576.00 593.00
Renewal (all inspections) ................. Per year .................. 457.00 470.00 484.00 499.00 514.00
Inspection of approved establishments,
warehouses, and facilities under 9 CFR
parts 94 through 96:
Approval (compliance agreement) | Per year .................. 563.00 579.00 597.00 615.00 633.00
(all inspections for first year of 3-
year approval).
Renewal (all inspections for second | Per year ................. 325.00 335.00 345.00 355.00 366.00

and third years of 3-year approval).

1The hourly user fee rate in § 130.30(2) applies to biosecurity level two laboratories.

* * * * *

m a. In paragraph (a), by revising the

table to read as set forth below.

W 11. Section 130.20 is amended as

m b. In paragraph (b)(1), by revising the

§130.20 User fees for endorsing export

certificates.

* *x %
follows: table to read as set forth below. (a)
User fee
Certificate categories Apr. 29, Oct. 1, 2009- | Oct. 1, 2010— | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, | ooty poto
30, 2009 2010 2011 2012 s
Animal and nonanimal products .........c.cccceererieererienienieneeee e $45.00 $47.00 $48.00 $49.00 $51.00
Hatching €ggs .....cccoovvvviiiiiinn, 42.00 44.00 45.00 46.00 48.00
Poultry, including slaughter poultry 42.00 44.00 45.00 46.00 48.00
Ruminants, except slaughter ruminants moving to Canada or
IMEXICO ..veiiiiiie ettt e e e et e e et e e e eanaeas 47.00 48.00 49.00 51.00 52.00
Slaughter animals (except poultry but including ruminants) mov-
ing to Canada Or MEeXiCO .........cccerrueriirieinineene e 49.00 51.00 52.00 54.00 56.00
Other endorsements or certifications 34.00 35.00 36.00 37.00 38.00
(b)(1) * * *
User fee
Number 1 of tests or vaccinations and number of animals or
birds on the certificate Z(SA()%Légpt Océ.e;,t 23989_ Océ.e“l),t 2:?8 0- Océ.e;,t 239(; = Beginning
30, 2009 2010 2011 2012 Oct. 1, 2012
1-2 tests or vaccinations
Nonslaughter horses to Canada:
First ROISE ... $54.00 $55.00 $57.00 $59.00 $60.00
Each additional horse 6.25 6.25 6.50 6.75 7.00
Other animals or birds:
First animal ......ccooeeeiiiieee e 107.00 111.00 114.00 117.00 121.00
Each additional animal ...........cccccooiiiieiiiiiieeee e 6.25 6.25 6.50 6.75 7.00
3-6 tests or vaccinations
First animal .......ccooeiiiiiiieee e 133.00 137.00 141.00 145.00 150.00
Each additional animal .........c.cccocoieeevciie i 10.00 11.00 11.00 11.00 12.00
7 or more tests or vaccinations
First animal .......cc.cccccvenne 154.00 159.00 163.00 168.00 173.00
Each additional animal 12.00 12.00 13.00 13.00 14.00

1 Rabies vaccinations are not included in this number.
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* * * * * m a. In paragraph (a), by revising the §130.30 Hourly rate and minimum user
. . table to read as set forth below. fees.
m12. Se.ctlon 130.30 is amended as m b. In paragraph (b), by revising the @ *
follows: table to read as set forth below.
User fee
Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— -
2009-Sept. |  Sept. 30, Sept. 30, Sept. 30, | ednnng,
30, 2009 2010 2011 2012 T
Hourly rate:
PerhouUr oo $120.00 $120.00 $124.00 $128.00 $132.00
Per quarter hoUr .........oooiiiiiie e 30.00 30.00 31.00 32.00 33.00
Per service minimum f€ ........cccocceeeviieeiiiie e 35.00 36.00 37.00 39.00 40.00
* * * * * (b) * % %
Premium rate user fee
Overtime rates (outside the employee’s normal tour of duty) Apr. 29, Oct. 1, 2009- | Oct. 1, 2010- | Oct. 1, 2011— Beginnin
2009-Sept. Sept. 30, Sept. 30, Sept. 30, oot & 2092
30, 2009 2010 2011 2012 T
Premium hourly rate Monday through Saturday and holidays:
Per hour .............. $140.00 $144.00 $148.00 $152.00 $156.00
Per quarter hour 35.00 36.00 37.00 38.00 39.00
Premium hourly rate for Sundays:
POI NOUL oot 160.00 164.00 168.00 172.00 $176.00
Per quarter hour ... 40.00 41.00 42.00 43.00 44.00
* * * * * Register approves this incorporation by =~ The Rule

Done in Washington, DG, this 24th day of
March 2009.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9-7022 Filed 3-27-09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2008-0137; Airspace
Docket No. 08—AWP-2]

Establishment of Class E Airspace;
Death Valley, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will establish
Class E airspace at Death Valley, CA.
Controlled airspace is necessary to
facilitate vectoring of Instrument Flight
Rules (IFR) traffic from en route airspace
to Las Vegas, NV. The FAA is taking this
action to enhance the safety and
management of IFR aircraft operations
near Las Vegas, NV. This action also
makes a minor change to the geographic
coordinates of the airspace.

DATES: Effective Date: 0901 UTC, July 2,
2009. The Director of the Federal

reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA, 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
History

On September 10, 2008, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish controlled airspace at Death
Valley, CA, (73 FR 52638). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. A
minor change to the geographic
coordinates of the airspace area was
provided by the FAA’s Charting Office
to better depict the airspace.

Class E airspace designations are
published in paragraph 6006 of FAA
Order 7400.9S signed October 3, 2008,
and effective October 31, 2008, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace at Death
Valley, CA. Controlled airspace is
necessary to accommodate IFR aircraft
vectoring from en route airspace to Las
Vegas, NV. With the exception of
editorial changes, and the changes
described above, this rule is the same as
that proposed in the NPRM.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
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Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Death Valley, CA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008 is amended as follows:

Paragraph 6006. En Route Domestic
Airspace Areas.

AWP CA E6 Death Valley, CA [New]

Clarr Intersection

(Lat. 35°40°32” N, long. 115°4047” W.)

That area extending upward from 1,200
feet above the surface within an area
beginning at lat. 36°51°00” N., long.
116°33’33” W.; thence northwest to lat.
36°5633” N., long. 117°11°21” W.; thence
southeast to lat. 35°34’30” N., long.
116°23’30” W.; thence southeast to lat.
35°17°29” N., long. 116°10°01” W.; thence
northeast along VOR Federal Airway V-394
to the Clarr Intersection; thence northwest
along VOR Federal Airway V-135 to lat.
36°29°00” N., long. 116°26’33” W.; thence
north to lat. 36°46’00” N., long. 116°26"33”
W.; thence to the point of origin.

Issued in Seattle, Washington, on March
13, 2009.
Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. E9—6999 Filed 3—-27—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2008-1108; Airspace
Docket No. 08—-AWP-11]

Modification of Class E Airspace;
Reno, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will modify Class
E airspace at Reno/Tahoe International
Airport, Reno, NV. Additional
controlled airspace is necessary to
accommodate aircraft using the
Localizer (LOC) Z Runway 16R
approach at Reno/Tahoe International
Airport, Reno, NV. This action will
enhance the safety and management of
aircraft operations at the airport. This
action also amends the airport name and
makes a minor change to the geographic
coordinates of the airport and the
VORTAC.

DATES: Effective Date: 0901 UTC, July 2,
2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On December 18, 2008, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish additional controlled airspace
at Reno/Tahoe International Airport,
Reno, NV, (73 FR 76986). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.
Subsequent to publication, the FAA
found that a minor change to the
geographic coordinates of the airport
and the VORTAC is needed to coincide
with the FAA’s National Aeronautical
Charting Office. Also, the airport’s name
will be amended to read as Reno/Tahoe
International Airport, from Reno/
Cannon International Airport.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9S signed October 3, 2008,
and effective October 31, 2008, which is

incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying the Class E airspace at Reno,
NV. Additional controlled airspace is
necessary to accommodate aircraft using
the Localizer (LOC) Z Runway 16R
approach at Reno/Tahoe International
Airport, Reno, NV. With the exception
of editorial changes, and the changes
described above, this rule is the same as
that proposed in the NPRM.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
controlled airspace at Reno/Tahoe
International Airport, Reno, NV.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008 is amended as follows:

Paragraph 6005. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP NV E5 Reno, NV [Modified]

Reno/Tahoe International Airport, NV
(Lat. 39°29’57” N., long. 119°46’05” W.)
Mustang VORTAC
(Lat. 39°31’53” N., long. 119°39°22” W.)

That airspace extending upward from 700
feet above the surface beginning at lat.
40°00°20” N., long. 120°00'04” W.; thence
clockwise via the 32.0-mile radius of the
Reno/Tahoe International Airport to lat.
40°01'31” N, long. 119°40°01” W.; to lat.
39°49'35” N, long. 119°34’05” W.; thence
clockwise via the 21.7-mile radius to lat.
39°25"12” N., long. 119°18’45” W.; to lat
39°13'00” N., long 119°47°04” W.; to lat.
39°08°20” N, long. 119°47°04” W.; to lat.
39°10"20” N., long.120°00’04” W., to the point
of beginning. That airspace extending
upward from 1,200 feet above the surface
within a 39.1-mile radius of the Mustang
VORTAC excluding the area east of
long.119°00°04” W., and west of long.
120°19°04” W.; and that airspace northwest of

the Reno/Tahoe International Airport
extending from the 39.1-mile radius bounded
on the northeast by the southwest edge of V-
452 and on the west by long. 120°19'04” W.
That airspace extending upward from 13,100
feet MSL beginning at lat. 38°54’56” N., long.
119°22’47” W.; thence clockwise via the 39.1-
mile radius to the eastern edge of V-165,
thence southbound along the eastern edge of
V-165 to the northern edge of V-244, thence
eastbound to lat.38°04’00” N., long.
119°15'24” W., to the point of beginning.
That airspace extending upward from 12,300
feet MSL beginning at lat. 38°52°20” N., long.
119°35"44” W.; to lat. 38°52"20” N.,
long.119°47°54” W.; to lat. 38°28’00” N., long.
119°52744” W.; to lat. 38°01"30” N.,
long.119°51"34” W.; to lat. 38°01°00” N.,
long.119°3804” W.; to lat. 38°27°30” N.,
long.119°33’44” W., to the point of beginning.

* * * * *

Issued in Seattle, Washington, on March
19, 2009.

H. Steve Karnes,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9—6994 Filed 3—-27-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM08—-11-000; Order No. 722]

Version Two Facilities Design,
Connections and Maintenance
Reliability Standards

Issued March 20, 2009.
AGENCY: Federal Energy Regulatory
Commission.

TABLE OF CONTENTS

ACTION: Final rule.

SUMMARY: Pursuant to section 215 of the
Federal Power Act, the Commission
approves three revised Reliability
Standards developed by the North
American Electric Reliability
Corporation (NERC), which the
Commission has certified as the Electric
Reliability Organization responsible for
developing and enforcing mandatory
Reliability Standards. The three revised
Reliability Standards, designated by
NERC as FAC-010-2, FAC-011-2 and
FAC-014-2, set requirements for the
development and communication of
system operating limits of the Bulk-
Power System for use in the planning
and operation horizons. In addition, the
Commission approves, with
modifications, the violation severity
levels for the three Reliability
Standards.

DATES: Effective Date: This rule will
become effective April 29, 2009.

FOR FURTHER INFORMATION CONTACT:

Cory Lankford (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-6711.

Cynthia Pointer (Technical
Information), Office of Electric
Reliability, Division of Reliability
Standards, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6069.

SUPPLEMENTARY INFORMATION:
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Before Commissioners: Jon
Wellinghoff, Chairman; Suedeen G.
Kelly, Marc Spitzer, and Philip D.
Moeller.

1. Pursuant to section 215 of the
Federal Power Act,! the Commission
approves three revised Reliability
Standards concerning Facilities Design,
Connections and Maintenance (FAC)
that were developed by the North
American Electric Reliability
Corporation (NERC), which the
Commission has certified as the Electric
Reliability Organization (ERO)
responsible for developing and
enforcing mandatory Reliability
Standards. The three revised Reliability
Standards, designated by NERC as FAC—
010-2, FAC-011-2, and FAC-014-2, set
requirements for the development and
communication of system operating
limits of the Bulk-Power System for use
in the planning and operation horizons.
In addition, the Commission approves,
with modifications, the violation
severity levels for the three Reliability
Standards.

I. Background

A. Mandatory Reliability Standards

2. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval. Once
approved, the Reliability Standards may
be enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.2

B. NERC’s Proposed Version Two FAC
Reliability Standards

3. In Order No. 705, the Commaission
approved three “version one” FAC
Reliability Standards, FAC-010-1,
FAC-011-1, and FAC-014-1,3 which
require planning authorities and
reliability coordinators to establish
methodologies to determine system
operating limits for the Bulk-Power

116 U.S.C. 8240.

216 U.S.C. 8240(e)(3).

3NERC designates the version number of a
Reliability Standard as the last digit of the
Reliability Standard number. Therefore, version one
Reliability Standards end with “~1"" and version
two Reliability Standards end with “-2.”

System in the planning and operation
horizons.# In addition, the Commission
directed the ERO to develop
modifications to the Reliability
Standard; and remanded the ERO’s
proposed definition of ‘“‘Cascading
Outage.”

4. On June 30, 2008, in response to
the Commission’s directives in Order
No. 705, NERC submitted for
Commission approval three revised FAC
Reliability Standards: 3 System
Operating Limits Methodology for the
Planning Horizon—FAC-010-2, System
Operating Limits Methodology for the
Operations Horizon—FAC-011-2, and
Establish and Communicate System
Operating Limits—FAC-014-2. NERC
requests that FAC-010-2 be made
effective on July 1, 2008, FAC-011-2 on
October 1, 2008, and FAC-014-2 on
January 1, 2009, consistent with the
implementation dates of version one of
these Reliability Standards.

C. Notice of Proposed Rulemaking

5. On October 16, 2008, the
Commission issued a notice of proposed
rulemaking (NOPR) proposing to
approve the revised FAC Reliability
Standards.® In addition, the
Commission expressed concern with
several of NERC’s proposed assignments
of violation severity levels and proposed
modifications. Further, the Commission
proposed to apply the violation risk
factors associated with the version one
FAC Reliability Standards to the version
two Reliability Standards approved
here.

6. In the NOPR, the Commission
required that comments be filed within
30 days after publication in the Federal
Register, or November 24, 2008. Five
parties filed comments in response to

4 Facilities Design, Connections and Maintenance
Reliability Standards, Order No. 705, 73 FR 1770
(Jan. 9, 2008), 121 FERC {61,296 (2007), order on
reh’g and clarification, 123 FERC {61,239 (2008).

5 The FAC Reliability Standards are not codified
in the CFR and are not attached to the Final Rule.
They are, however, available on the Commission’s
eLibrary document retrieval system in Docket No.
RMO08-11-000 and are available on the ERO’s Web
site, http://www.nerc.com.

6 Version Two Facilities Design, Connections and
Maintenance Reliability Standards, 73 FR 63105
(Oct. 23, 2008), FERC Stats. & Regs. 132,637 (2008)
(NOPR).

the FAC NOPR: NERC, the Midwest
Independent System Operator, Inc.
(Midwest ISO), the Bonneville Power
Administration (BPA), the United States
Department of the Interior, Bureau of
Reclamation (Bureau of Reclamation),
and the Independent Electric System
Operator of Ontario (IESO). The
Commission addresses these comments
below.

7. On October 15, 2008, NERC filed
violation risk factors for the version two
FAC Reliability Standards and a
regional difference for the Western
Interconnection. The violation risk
factors filed by NERC are identical to
the violation risk factors assigned to the
version one FAC Reliability Standards.

8. Notice of NERC’s October 15, 2008
filing was published in the Federal
Register, 74 FR 8082 (2009), with
comments due on March 5, 2009. None
was filed.

II. Discussion

9. As discussed below, the
Commission finds the three FAC
Reliability Standards to be just,
reasonable not unduly discriminatory or
preferential, and in the public interest.
Further, the proposed Reliability
Standards are consistent with our
directives in Order No. 705. The
Commission therefore approves
Reliability Standards FAG-010-2, FAC—
011-2, and FAC-014-2, effective 30
days after publication of this final rule
in the Federal Register.”

10. In addition, as discussed below,
we approve the ERO’s proposed
violation severity levels and violation
risk factors for the three FAC Reliability
Standards and direct the ERO to make
certain modifications to the violation
severity levels within 30 days of the
effective date of this final rule.

11. In the sections below, we address
each of the proposed revisions to the
FAC Reliability Standards as well as
comments received in response to the
FAC NOPR.

7 Reliability Standards cannot become effective
before the effective date of a Commission order
approving them. See, e.g., Mandatory Reliability
Standards for Critical Infrastructure Protection,
Order No. 706, 73 FR 7368 (Feb. 7, 2008), 122 FERC
61,040 (2008) at n.190.
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A. Load Greater Than Studied

12. Sub-requirement R2.3.2 of FAC-
011-1 (the “version 1” standard)
provided that the system’s response to
a single contingency may include, inter
alia, “[ilnterruption of other network
customers, only if the system has
already been adjusted, or is being
adjusted, following at least one prior
outage, or, if the real-time operating
conditions are more adverse than
anticipated in the corresponding
studies, e.g., load greater than studied.”
NERC asserted that a significant gap
between actual and studied conditions
(such as a large error in load forecast)
could be treated as though it were a
contingency under the version 1 of
FAC-011-1 Reliability Standard.

13. In Order No. 705, the Commaission
disagreed with NERC’s explanation of
FAC-011-1, sub-Requirement R2.3.2
and use of the phrase “load greater than
studied.” 8 However, the Commission
found that the meaning of Requirement
R2.3 and sub-Requirement R2.3.2 was
clear without the phrase. The
Commission therefore approved FAC—
011-1, but directed the ERO to revise
the Reliability Standard through the
Reliability Standards development
process. The Commission suggested that
NERC could address the Commission’s
concern by deleting the phrase, “e.g.,
load greater than studied.” @

NERC Filing

14. In response to the Commission’s
directive, NERC revised the Reliability
Standard to remove the phrase “e.g.
load greater than studied” from
Requirement R2.3.2. NERC described
the phrase as an example and stated that
its removal does not materially change
the requirement.

NOPR Proposal

15. In the NOPR, the Commission
proposed to approve NERC’s removal of
the phrase “e.g., load greater than
studied” from sub-requirement R2.3.2 of
FAC-011-2. The Commission noted that
NERC’s revision in FAC-011-2
appeared reasonable and did not appear
to change or conflict with the stated
requirements set forth in the version one
Reliability Standards approved in Order
No. 705.

Commission Determination

16. The Commission approves the
ERO’s removal of the phrase “e.g., load
greater than studied” from sub-
requirement R2.3.2 of FAC-011-2. As
we explained in the NOPR, while NERC
described the phrase “load greater than

8 Order No. 705, 121 FERC {61,296 at P 70.
91d.

studied” as simply an example and its
removal does not materially change the
requirement, Order No. 705 found that
the operating conditions referred to in
sub-Requirement R2.3.2 exacerbated
circumstances that were distinct from
the actual contingency to be addressed
that is referred to in Requirement R2.3.
Further, the Commission, in Order No.
705, did not support treating “load
greater than studied” as a
contingency.10 Rather, correcting for
load forecast error is not accomplished
by treating the error as a contingency,
but is addressed under other Reliability
Standards.1* The removal of the phrase
“load greater than studied” resolves our
concern and, accordingly, we approve
the revision.

B. Cascading Outages

17. With the version one FAC
Reliability Standards, NERC proposed to
add the term ““Cascading Outages” to its
glossary. In Order No. 705, the
Commission noted that, although the
glossary did not include a definition of
Cascading Outages, it included a
previously-approved definition of
“Cascading,” which seemed to describe
the same concept. The Commission
remanded NERC’s proposed definition
of Cascading Outages because NERC did
not describe either the need for two
definitions that seem to address the
same matter or the variations between
the two. The Commission also raised
specific concerns with NERC’s proposed
definition of Cascading Outages.
However, the Commission allowed
NERC to file a revised definition that
addresses the Commission’s concerns.!2

NERC Proposal

18. In response, NERC proposed to
withdraw the definition of Cascading
Outages. Further, NERC revised
Reliability Standards FAC-010-2 and
FAC-011-2 by removing the term
Cascading Outages and replacing it with
Cascading.

NOPR Proposal

19. In the NOPR, the Commission
proposed to approve NERC’s
substitution of Cascading for Cascading
Outage in the FAC Reliability

10NOPR, FERC Stats. & Regs. 132,637 at P 10
(citing Order No. 705, 121 FERC {61,296 at P 69).

11]d. (citing Order No. 705, 121 FERC 61,296 at
P 68, which states that “transmission operators are
required to modify their plans whenever they
receive information or forecasts that are different
from what they used in their present plans.
Furthermore, variations in weather forecasts that
result in load forecast errors are more properly
addressed through operating reserve
requirements.”).

12 Order No. 705, 121 FERC {61,296 at P 111.

Standards.1® The Commission noted
that NERC’s proposed revisions to FAC—
010-2 and FAC-011-2 appeared
reasonable and did not appear to change
or conflict with the stated requirements
set forth in the version one Reliability
Standards approved in Order No. 705.

Commission Determination

20. The Commission approves the
ERO’s decision to withdraw the
definition of Cascading Outage, and to
remove the term Cascading Outage from
the FAC Reliability Standards and
replace it with the term Cascading. This
approach is consistent with Order No.
705 and provides further clarity to the
FAC Reliability Standards.

C. Loss of Consequential Load

21. Reliability Standard FAC-010-1
(version 1) Requirement R2.3, provided
that the system’s response to a single
contingency may include, inter alia,
“planned or controlled interruption of
electric supply to radial customers or
some local network customers
connected to or supplied by the Faulted
Facility or by the affected area.” 14 In
response to a question raised by the
Commission, NERC clarified that the
provision in FAC-010-1, Requirement
R2.3 is limited to loss of load that is
directly connected to the facilities
removed from service as a direct result
of the contingency, i.e., consequential
load loss.

22. In Order No. 705, the Commission
reiterated its holding that addressed
similar language on loss of load in Order
No. 693, regarding Reliability Standard
TPL—-002-0. In Order No. 693, the
Commission noted that “allowing for
the 30 minute system adjustment
period, the system must be capable of
withstanding an N—1 contingency, with
load shedding available to system
operators as a measure of last resort to
prevent cascading failures.” 15 Order
No. 693 directed the ERO to clarify the
planning Reliability Standard TPL-002—
0 accordingly. The Commission reached
the same conclusion in Order No. 705.
In Order No. 705, the Commission
approved Reliability Standard FAC—
010-1, Requirement R2.3 and directed
the ERO to ensure that the clarification
developed in response to Order No. 693
is made to the FAC Reliability
Standards as well.16

13NOPR, FERC Stats. & Regs. 132,637 at P 13.

14]dentical language appears in FAC-011-1,
Requirement R2.3.

15 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, 72 FR 16416 (Apr.
4, 2007), FERC Stats. & Regs. {31,242 at P 1788,
order on reh’g, Order No. 693-A, 120 FERC {61,053
(2007).

16 Order No. 705, 121 FERC {61,296 at P 53.
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NERC Filing

23. NERG, in its June 30, 2008 filing,
stated its belief that revisions to the
term “‘loss of consequential load” is best
addressed in its ongoing project to
modify the transmission planning (TPL)
group of Reliability Standards. NERC
explains that the term “loss of
consequential load” is intrinsic to the
scope of the project to revise the TPL
Reliability Standards and will be
addressed there.

NOPR Proposal

24. In the NOPR, the Commission
proposed to allow the ERO to address
revisions to the term “loss of
consequential load” in the modification
being made to the TPL Reliability
Standards. The Commission advised
that such revisions should be consistent
with the Commission’s prior
determinations in Order Nos. 693 and
705.17 The Commission preliminarily
found that FAC-010-2 and FAC-011-2
were clearly understood as written and
clarified in Order No. 705, including its
holding with respect to “loss of
consequential load,” 18 and that NERC’s
proposal to deal with “loss of
consequential load” in a more related
project was appropriate.

Commission Determination

25. The Commission adopts its NOPR
proposal approving the ERO’s proposal
to address revisions to the term ““loss of
consequential load” in the modification
being made to the TPL Reliability
Standards.

D. Violation Severity Levels

26. In the event of a violation of a
Reliability Standard, NERC will
establish the initial value range for the
corresponding base penalty amount. To
do so, NERC will assign a violation risk
factor for each requirement of a
Reliability Standard that relates to the
expected or potential impact of a
violation of the requirement on the
reliability of the Bulk-Power System. In
addition, NERC will define up to four
violation severity levels—Lower,
Moderate, High, and Severe—as
measurements for the degree to which
the requirement was violated in a
specific circumstance.

27. In Order No. 705, the Commission
approved 63 of NERC’s 72 proposed
violation risk factors for the version one
FAC Reliability Standards and directed
NERC to file violation severity level

17 See NOPR, FERC Stats. & Regs. 132,637 at P
17 (citing Order No. 705, 121 FERC {61,296 at P
53); Order No. 693, FERC Stats. & Regs. 131,242 at
P 1788 & n.461.

18 See id. P 53.

assignments before the version one FAC
Reliability Standards become
effective.19 Subsequently, NERC
developed violation severity levels for
each requirement of the Commission-
approved FAC Reliability Standards, as
measurements for the degree to which
the requirement was violated in a
specific circumstance.

28. On June 19, 2008, the Commission
issued an order approving the violation
severity level assignments filed by
NERC for the 83 Reliability Standards
approved in Order No. 693.20 In that
order, the Commission offered four
guidelines for evaluating the validity of
violation severity levels, and ordered a
number of reports and further
compliance filing to bring the remainder
of NERC'’s violation severity levels into
conformance with the Commission’s
guidelines. The four guidelines are: (1)
Violation severity level assignments
should not have the unintended
consequence of lowering the current
level of compliance; (2) violation
severity level assignments should
ensure uniformity and consistency
among all approved Reliability
Standards in the determination of
penalties; 21 (3) violation severity level
assignments should be consistent with
the corresponding requirement; and (4)
violation severity level assignments
should be based on a single violation,
not a cumulative number of
violations.22 The Commission found
that these guidelines will provide a
consistent and objective means for
assessing, inter alia, the consistency,
fairness and potential consequences of
violation severity level assignments.
The Commission noted that these
guidelines were not intended to replace
NERC’s own guidance classifications,
but rather, to provide an additional level
of analysis to determine the validity of
violation severity level assignments.

NERC Filing

29. In its initial filing, NERC
identified violation severity levels for
FAC-010-2, FAC-011-2, and FAC—
014-2. NERC acknowledged that it
developed these violation severity levels
prior to the issuance of the Violation
Severity Level Order. NERC asked the
Commission to accept its violation

19 Order No. 705, 121 FERC {61,296 at P 137.

20 North American Electric Reliability Corp., 123
FERC {61,284 (Violation Severity Level Order),
order on reh’g, 125 FERC {61,212 (2008) (Violation
Severity Level Order on Rehearing and
Clarification).

21 Guideline 2 contains two sub-parts: (a) The
single violation severity level assignment category
for binary requirements should be consistent and
(b) violation severity levels assignments should not
contain ambiguous language.

22]d. P 17.

severity levels, as filed, for the version
two FAC Reliability Standards even
though it has not yet assessed their
validity using the four guidelines
established in the Violation Severity
Level Order. NERC committed to
assessing the violation severity levels
for the FAC Reliability Standards in the
six-month compliance filing required by
the Violation Severity Level Order.23

NOPR Proposal

30. The NOPR proposed to approve,
with modification, NERC’s proposed
violation severity levels for FAC-010-2,
FAC-011-2, and FAC-014-2.2¢ The
Commission acknowledged that NERC
assigned its proposed violation severity
levels before the Commission
established the four guidelines for
evaluating the validity of violation
severity levels, and preliminarily found
that certain proposed violation severity
levels for the version two FAC
Reliability Standards would not meet
our guidelines. The Commission
therefore proposed certain
modifications to the violation severity
levels to form a complete set of violation
severity levels. The Commission
acknowledged that NERC committed to
assessing the violation severity levels in
the compliance filing required by the
Violation Severity Level Order and
encouraged NERC to do so.25 If,
however, NERC did not include an
assessment of its FAC violation severity
levels in its six-month evaluation
following the issuance of the Violation
Severity Level Order, the Commission
proposed to direct the ERO to submit an
assessment of the FAC violation severity
levels within six months of the effective
date of the final rule in this docket.

31. In the sections below, the
Commission addresses comments and
approves, with modification, violation
severity levels for FAC-010-2, FAC-
011-2 and FAC-014-2.

23 NERC June 30, 2008 Filing, Docket No. RM07—
3-000 at 5 (citing Violation Severity Level Order,
123 FERC {61,284 at P 42 (requiring NERC, within
six months from the issuance of the Violation
Severity Level Order, to conduct a review of the
approved violation severity levels pursuant to the
Commission guidelines, and submit a compliance
filing)).

24 NOPR, FERC Stats. & Regs. 132,637 at P 22.

25 The Violation Severity Level Order also, among
other things, directed that the ERO submit a
compliance filing within six months certifying that
it had reviewed each of the violation severity levels
for consistency with Guidelines 2b, 3, and 4,
validating the assignments that meet those
guidelines and proposing revisions to those that do
not. The Violation Severity Level Order on
Rehearing and Clarification extended the
submission of ERO’s compliance filing by six
months to September 18, 2009.
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1. General Matters
Comments

32. NERC requests clarification
regarding the Commission’s direction in
paragraph 24 of the NOPR. In that
paragraph, the Commission states that it
is concerned with several of the
proposed violation severity levels and
then provides two examples. NERC asks
the Commission to clarify whether or
not this was intended as a generic
statement to preface later paragraphs of
the NOPR. NERC also asks if the
Commission has identified additional
violation severity levels that need
revision beyond those identified in the
body of the NOPR.

33. As a general matter, IESO supports
the NERC’s proposed modifications to
the FAC Reliability Standards,
including the associated violation risk
factors and violation severity levels and
asks the Commission to accept them as
filed. IESO states that the violation risk
factors and violation severity levels
were developed in a stakeholder process
with active industry participation
through NERC'’s standards development
process. IESO contends that the
industry has the resources, technical
capability, and the experience necessary
to develop violation risk factors and
violation severity levels that reflect the
requirements embedded in the various
reliability standards. IESO recommends
that the Commission accept the industry
developed and balloted violation risk
factors and violation severity levels
where these are established by NERC
and the industry in adherence to a
timely and due process.

34. By contrast, the Bureau of
Reclamation advocates that because the
violation severity levels require
refinement, the Commission should not
approve NERC’s proposed Reliability
Standards. The Bureau of Reclamation
states that the Commission relies on
NERC to develop Reliability Standards
and in the event a standard is found to
be inadequate, the Commission should
remand the standard back to NERC. The
Bureau of Reclamation asks the
Commission to rely on the existing
version until the proposed changes are
made and resubmitted to the
Commission for approval. Otherwise,
the Bureau of Reclamation contends, it
will be difficult for regulating entities to
enforce uncertain Reliability Standards.

Commission Determination

35. In response to NERC’s comment,
we clarify that the Commission’s
statement in paragraph 24 of the NOPR
that it is concerned with several of the
proposed violation severity levels was
intended as a generic statement to

preface later paragraphs. In general, the
Commission approves the violation
severity levels proposed by NERC. As
discussed in the NOPR, however, the
Commission identified several violation
severity levels that appeared either
unclear or inconsistent with the
Commission’s guidelines for violation
severity levels. In this final rule, the
Commission approves certain violation
severity levels as proposed by NERC
and directs certain modifications, as
discussed below.

36. The Commission disagrees with
IESO’s proposal that because the
violation severity levels proposed by
NERC in this proceeding were
developed by industry participants
through NERC’s standard development
process, the Commission should
approve the violation severity levels as
filed. The Commission has previously
determined that, similar to violation risk
factors, violation severity levels are not
part of the Reliability Standard and,
thus, are appropriately treated as an
appendix to NERC’s Rules of
Procedure.26 Revisions of violation
severity levels do not modify the
Reliability Standard. Accordingly,
NERC is not required to comport with
the Reliability Standards development
provisions of Federal Power Act section
215 when revising a violation severity
level assignment.2? It is for this reason
that the Commission also rejects the
Bureau of Reclamation’s request that the
Commission not approve the proposed
Reliability Standards because the
proposed violation severity levels
applicable to them require additional
work.

2. Assignment of Violation Severity
Levels to Sub-Requirements

NERC Filing

37. NERC did not propose any
violation severity level assignments for
sub-requirements.

NOPR Proposal

38. The Commission has directed
NERC to develop violation severity
levels for each requirement and sub-
requirement of each Reliability
Standard.28 The Commission therefore
proposed to direct the ERO to assign
binary violation severity levels for all of
the proposed sub-requirements.29 In
Order No. 705, the Commission found

26 Violation Severity Level Order, 123 FERC
961,284 at P 15.

27 See North American Electric Reliability
Corporation, 120 FERC {61,145, at P 16 (2007).

28 North American Electric Reliability Corp., 119
FERC {61,248 at P 80 (June 2007 Order), order on
clarification, 120 FERC {61,239 (2007).

29 Binary requirements of Reliability Standards
define compliance in terms of “pass’” or “fail.”

that the binary approach is appropriate
for certain violation severity level
assignments.30 In this instance, the
Commission determined that the binary
approach is appropriate because the
violation severity level of the base
requirement is established by whether a
sub-requirement is violated or not, not
to the extent a sub-requirement is
violated. Thus, the Commission
preliminarily found that the proposed
binary requirements satisfy guideline 3,
which calls for consistency between the
violation severity level assignments and
their corresponding requirements. For
example, FAC-010-2 Requirement R1.1
states that the planning authority’s
system operating limit methodology
shall “[b]e applicable for developing
system operating limits used in the
planning horizon.” 31 Because NERC did
not propose any violation severity levels
for this sub-requirement, the
Commission proposed a binary severe
violation severity level that would be
triggered when the planning authority
system operating limit methodology is
not applicable for developing system
operating limits in the planning
horizon. The Commission stated that
this binary approach for sub-
requirements provides clear criteria to
determine the violation severity level
for a violation of the sub-requirement.
The Commission proposed to direct the
ERO to file the revised violation severity
levels within 30 days of the final rule in
this proceeding.

Comments

39. NERC states that it did not intend
to assign a penalty or sanction based on
the violation of each sub-requirement of
a Reliability Standard separate and
distinct from the base requirement it
supports. Where a sub-requirement is
phrased like a requirement and
addresses a different reliability objective
from the base requirement, NERC agrees
that it is appropriate to assign a
violation risk factor to the primary
requirement and to each sub-
requirement that addresses differing
reliability objectives. NERC contends,
though, that the version two FAC
Reliability Standards do not include any
sub-requirements serving a reliability
objective separate from the base
requirement. NERC states that each of
these sub-requirements is crafted as an
integral component of the base
requirement, and is not intended to be
assessed for compliance independent of
the base requirement. NERC states that
each base requirement is assigned a

30Order No. 705, 121 FERC {61,296 at P 24.
31NERC June 30, 2008 Filing, Docket No. RM07—
3-000, ex. A.
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violation risk factor and a set of
violation severity levels that
incorporates each sub-requirement,
irrespective of the number of sub-
requirements associated with the base
requirement. Thus, NERC contends, the
severity of violating the reliability
objective of the base requirement and its
associated sub-requirements is best
assessed on the whole at the base
requirement level rather than on the
individual sub-requirement level.

40. NERC disagrees with the
Commission’s statement that NERC did
not propose any violation severity level
assignments for sub-requirements.
NERC states that it proposed violation
severity levels for each sub-requirement
by reference in the associated base
requirement of the related sub-
requirement. NERC also disagrees with
the Commission’s proposal to direct the
ERO to assign “Severe” binary violation
severity levels for all of the proposed
sub-requirements of the base
requirement. NERC contends that the
assignment of “Severe” binary violation
severity levels for all of the proposed
sub-requirements of a base requirement
will create an overlap of violation
severity levels between the base and
sub-requirements that will have the
unintended consequence of confusing
the application of the NERC sanction
guidelines to a particular set of
circumstances that involves compliance
with a particular sub-requirement as
part of the base requirement. NERC
further contends that its proposed
application of violation severity levels
relative to base and sub-requirements is
consistent with the Commission’s
criterion for approving Reliability
Standards.32 NERC contends that the
approach proposed by the Commission
would create inconsistencies in the
application of the violation severity
levels, contrary to the Commission’s
guidelines in Order No. 672. NERC
further contends that the Commission’s
proposed approach fails to acknowledge
that the purpose of the sub-requirement
is to support the singular reliability
objective of, and is a component of, the
total intent of the base requirement and,
as such, is not to be assessed

32 See Rules Concerning Certification of the
Electric Reliability Organization; Procedures for the
Establishment, Approval and Enforcement of
Electric Reliability Standards, Order No. 672, 71 FR
8662 (Feb. 17, 2006), FERC Stats. & Regs. 131,204
(2006); order on reh’g, Order No. 672—-A, 71 FR
19814 (Apr. 18, 2006), FERC Stats. & Regs. 131,212
(2006). Order No. 672 states that “[t]he possible
consequences, including range of possible
penalties, for violating a proposed Reliability
Standard should be clear and understandable by
those who must comply.” Order No. 672, FERC
Stats. & Regs. 31,204 at P 326.

independently from the base
requirement.

41. IESO and Midwest ISO agree with
NERC that the application of violation
severity levels should be consistent and
that the Commission should not require
the assignment of a violation severity
level to every sub-requirement. Midwest
ISO contends that, in the event a sub-
requirement covers a different reliability
objective than the base requirement and
therefore does need its own violation
severity level, the Commission should
direct NERC to strike the sub-
requirement and rewrite it as a separate
base requirement. Midwest ISO also
requests Commission confirmation that
a penalty should be assessed through
the main requirement rather than
through the criteria in the sub-
requirements. Further, Midwest ISO
contends that, because the violation
severity levels of these base
requirements cover the violation of the
criteria in the sub-requirements, the
violation risk factors associated with the
sub-requirements should be removed,
eliminating the need for additional
violation severity levels for sub-
requirements.

Commission Determination

42. NERC’s proposal to assign a
penalty or sanction for a violation of a
sub-requirement based on the violation
severity level of the corresponding main
requirement is not consistent with
Commission precedent or with NERC’s
Sanction Guidelines. The Commission
has directed NERC to develop violation
severity levels for every requirement
and sub-requirement.33 In addition, the
Violation Severity Level Order stated
that each requirement assigned a
violation risk factor also must be
assigned at least one violation severity
level.34 As set forth in the NERC’s
Sanction Guidelines, the intersection of
these two factors is the first step in the
determination of a monetary penalty for
a violation of a requirement of a
Reliability Standard. The ERO and
Regional Entities may assess penalties
that relate to violations of particular
sub-requirements of a requirement,
where appropriate. For these reasons,
the Commission disagrees with
commenters who argue that the
Commission should not require the
assignment of violation severity levels
to every sub-requirement.

43. The Commission understands that
the Reliability Standards (Version 0 and
Version 1) approved in Order No. 693

33 June 2007 Order, 119 FERC {61,248 at P 80.

34Violation Severity Level Order, 123 FERC
161,284 at P 3 (citing June 2007 Order, 119 FERC
161,248 at P 74).

are, for the most part, a direct
translation of the then voluntary NERC
Operating Policies and Planning
Standards, which employed a
numbering hierarchy that does not
consistently facilitate the assignment of
violation risk factors and, consequently,
violation severity levels. This
numbering hierarchy, carried over
during the translation, is at the heart of
the distinction between “main” and
“sub” requirements with respect to
compliance with mandatory Reliability
Standards.33

44. The Commission appreciates the
ERO’s initiative to develop an
alternative approach to facilitate the
assignment of factors necessary for its
compliance and enforcement program.
As NERC acknowledges, some
Reliability Standards include
requirements with sub-requirements
that address a different reliability
objective from the main requirement.
The Commission understands that the
varied nature of the relationship
between the main requirements and
sub-requirements throughout the
Reliability Standards has created
concern whether a violation of a sub-
requirement is also a violation of the
requirement itself. Due to these
concerns, the Commission believes that
it is premature to change its current
policy in the current proceeding, which
is limited to the three FAC Reliability
Standards submitted by NERC.

45. Rather, the Commission
encourages the ERO to develop a new
and comprehensive approach that
would better facilitate the assignment of
violation severity levels and violation
risk factors both prospectively and to
existing, Commission-approved,
Reliability Standards. The ERO could
raise its proposal for an alternative
approach in a separate filing. This
would allow the Commission to better
understand the implications of the
proposed change in approach, as
opposed to having to act on an ad hoc
basis.

46. The Commission expects that the
ERO’s filing of its alternative approach
would include a more detailed
description of the proposal to assign
violation severity levels for main
requirements that would apply to sub-
requirements, as well as the specific
conditions under which its application

35 NERC November 24, 2008 Comments at 6. As
NERC points out in its comments, some
requirements assigned to Version 0 Reliability
Standards included sub-requirements that were
phrased like a separate requirement and, in fact,
addressed a separate reliability objective.
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would or would not be appropriate.36
The Commission also expects that the
ERO’s filing would propose
implementation of its approach
comprehensively to all requirements of
approved Reliability Standards and how
that implementation would be
accomplished. The ERO’s filing of its
alternative approach, however, must not
postpone or preclude the Guideline 2b,
3, and 4 compliance filing which is due
in September 2009. Therefore, until the
Commission has an opportunity to
review such a proposal, the Commission
directs the ERO to submit violation
severity levels for all requirements and
sub-requirements at issue in this
proceeding within 30 days from the
effective date of this final rule, as
discussed below and as indicated in
Attachment A. In light of concerns
raised in the comments, the
Commission has also made minor
clarifying edits to the violation severity
levels for certain of the requirements
and sub-requirements approved in this
proceeding.3” These clarifying edits are
also reflected in Attachment A.

3. Removal of Unnecessary Violation
Severity Level Assignments

NERC Filing

47. NERC submitted violation severity
levels for Requirement R2 of FAG-010-
2 and Requirement R2 of FAC-011-2.
Requirements R2 of FAC-010-2 and
FAC-011-2 require planning authorities
and reliability coordinators to include
in their system operating limit
methodology a requirement that the
system operating limits provide bulk
electric system performance consistent
with the terms established in the sub-
requirements.

NOPR Proposal

48. In Order No. 705, the Commission
found that Requirement R2 of FAC—
010-1 and Requirement R2 of FAC-
011-1, without their sub-requirements,
include no required performance or
outcome.38 As such, no violation
severity levels need to be assigned to
these requirements. The Commission
therefore proposed to delete the

36 The Commission understands that this
approach would also be applied in the assignment
of violation risk factors to requirements of
Reliability Standards.

37In particular, the Commission directs clarifying
revisions to the violation severity levels that the
Commission proposed to assign to sub-requirements
R2.1, R2.2 and R2.5 of FAC-010-2 and R2.1 and
R2.2 of FAC-011-2. In addition, the Commission
has made several typographical revisions to the
violation severity levels the Commission proposed
to assign to other sub-requirements. As noted above,
these revisions are set forth in full in Attachment
A to this order.

38 Order No. 705, 121 FERC 61,296 at P 159.

proposed violation severity levels for
Requirement R2 of FAC-010-2 and
FAC-011-2.

Comments

49. NERC disagrees with the
Commission’s proposal to remove the
violation severity levels assigned to
Requirement R2 of FAC-010-2 and
Requirement R2 of FAC-011-2. NERC
states that it did not intend to assign a
penalty or sanction based on the
violation of each sub-requirement of a
Reliability Standard. NERC states that
although it has assigned a violation risk
factor to every base requirement and
sub-requirement to comply with a
Commission directive, it continues to
expect that the compliance enforcement
authority will assess each base
requirement in total, irrespective of the
number of sub-requirements associated
with the base requirement.

Commission Determination

50. As discussed above, each
requirement that is assigned a violation
risk factor also must be assigned at least
one violation severity level. If the ERO
does not assign a violation risk factor to
a requirement, it should not assign
violation severity levels. The NOPR
identified requirements belonging to the
proposed Reliability Standards that do
not establish a required outcome or
performance. In the Violation Risk
Factor Order, the Commission described
these types of requirements as
explanatory statements, phrases and/or
text, and determined that violation risk
factors need not be assigned to such
requirements.3® The Commission finds
that Requirements R2 and R2.6 of FAC-
010-2 and Requirement R2 of FAC—
011-2 are such explanatory statements
as they include no required performance
or outcome. Accordingly, the
Commission adopts the NOPR proposal
and directs the ERO to remove violation
severity level assignments for
Requirements R2 and R2.6 of FAC-010—
2 and Requirement R2 of FAC-011-2.
The ERO shall submit its revisions to
the Commission within 30 days from
the issuance of this final rule, as
discussed above and as indicated in
Attachment A.

4. Compliance With the Commission’s
Violation Severity Level Guidelines

51. The Commission offers the
following clarifications regarding its
proposals for compliance with the

39 North American Electric Reliability

Corporation, 119 FERC { 61,145 at P 45 (Violation
Risk Factor Order), order on reh’g, 120 FERC
961,145 (2007) (Violation Risk Factor Order on
Rehearing and Clarification); Order No. 705, 121
FERC {61,296 at P 159.

guidelines established in the Violation
Severity Level Order. As an initial
matter, it has come to the Commission’s
attention that, in the NOPR, certain
discussions were based on a draft
version rather than the filed version of
the ERO’s proposed violation severity
levels. As a result, some of the
Commission’s proposed revisions would
not be appropriate to adopt here. Upon
further examination of the ERO’s filed
violation severity levels, the
Commission revises its earlier
statements where appropriate, as
discussed below.

52. Since the Commission’s concerns
in these instances were not discussed in
the NOPR for comment, the Commission
approves the violation severity levels for
those requirements as filed by the ERO.
However, to ensure that the violation
severity levels approved for those
requirements are consistent with the
guidelines established in the Violation
Severity Level Order in a timely
manner, the Commission directs the
ERO to review those requirements for
consistency with Violation Severity
Level Order Guidelines 2b, 3, and 4 and
submit the results of its review the
earlier of six months of the effective
date of the final rule or in its Violation
Severity Level Order Guideline 2b, 3,
and 4 compliance filing due in
September 2009, whichever is earlier.

53. Not all of the Commission’s
proposed modifications of the violation
severity levels were based on an unfiled
draft of the violation severity levels.
Where appropriate, the Commission
clarifies its proposed modifications and
adopts the NOPR proposal, as discussed
below.

a. Requirement R1 of FAC-010-2 and
FAC-011-2

NERC Filing

54. Requirement R1 of FAC-010-2
and FAC-011-2 require planning
authorities and reliability coordinators
to establish a documented system
operating limit methodology that
satisfies the elements detailed in the
sub-requirements. NERC proposed
violation severity levels for both of these
requirements based on whether the
applicable entity has a documented
system operating limit methodology
and, if it does, the number of elements,
from the sub-requirements, the planning
authority or reliability coordinator was
missing from its system operating limit
methodology.

NOPR Proposal

55. In the NOPR, the Commission
commented on a lack of uniformity
between FAC-010-2 Requirement R1
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and FAC-011-2 Requirement R1.
Accordingly, the Commission proposed
to direct the ERO to modify the
violation severity levels assigned to
FAC-011-2 Requirement R1 to make
them consistent with the violation
severity levels proposed for FAC-010-2
Requirement R1. The Commission
reasoned that this uniformity would
assist in the compliance and
enforcement of these Reliability
Standards because it is logical that
nearly identical requirements should
have nearly identical violation severity
level structures.

Comments

56. NERC states that the violation
severity levels it filed with the
Commission for FAC-010-2
Requirement R1 matched the set of
violation severity levels balloted for
FAC-011-2 Requirement R1. NERC
therefore contends that the
Commission’s proposed modification to
FAC-011-2 is unnecessary. Midwest
ISO agrees that Requirement R1 of FAC—
010-2 and Requirement R1 of FAC-
011-2 were consistent as filed.

57. Midwest ISO also asks the
Commission to direct the ERO to
remove the violation risk factors
associated with the sub-requirements of
Requirement R1 of FAC-010-2 and
Requirement R1 of FAC-011-2.
Midwest ISO states that these sub-
requirements represent criteria that the
system operating limit methodology
must contain that are already
considered and encompassed in the
violation severity levels associated with
the main requirement. Removing the
violation risk factors associated with the
sub-requirements, Midwest ISO
contends, would eliminate the need for
additional violation severity levels that
would be duplicative of the violation
severity level associated with the main
requirement. Further, Midwest ISO
requests that the Commission confirm
that a penalty should be assessed
through the main requirement rather
than through the criteria in the sub-
requirements.

Commission Determination

58. FAC-010-2 Requirement R1 and
FAC-011-2 Requirement R1 establish
the same requirements for the planning
authority and reliability coordinator,
respectively. Accordingly, the
Commission believes that the ERO
should assign similar violation severity
levels for these requirements, which it
did. The Commission therefore
approves the violation severity levels
assigned to FAC-010-2 Requirement R1
and FAC-011-2 Requirement R1 as filed
by the ERO.

59. Midwest ISO’s request to
eliminate violation severity levels for
sub-requirements and assess a penalty
through the violation severity level and
violation risk factor assigned to the
main requirements is similar to NERC’s
proposed alternative approach for
assigning violation severity levels,
which the Commission addresses above.
For the same reasons discussed above,
the Commission rejects Midwest ISO’s
request to remove violation risk factors
for sub-requirements. Also, for the
reasons discussed above, the
Commission finds that Midwest ISO’s
request is a Reliability Standards
compliance issue best addressed in the
context of a Reliability Standards
compliance proceeding.

b. FAC-010-2 Requirement R4
NERC Filing

60. FAC-010-2 Requirement R4
requires the planning authority to issue
its system operating limit methodology,
and any change to that methodology, to
several identified entities prior to the
effectiveness of the change. Sub-
requirements R4.1 through R4.3 list the
required entities to which the planning
authority should provide the system
operating limit methodology. NERC’s
proposed violation severity level
assignments for FAC-010-2
Requirement R4 measure compliance
based, in part, on the number of days
the applicable entity failed to provide it
system operating limit methodology to
the required entities.

NOPR Proposal

61. The Commission stated that it is
difficult to discern which conditions
trigger specific violation severity levels
assigned to FAC-010-2 Requirement
R4. The Commission therefore proposed
to direct the ERO to make modifications
to clarify those conditions without
changing the substance of the violation
severity levels.

Comments

62. NERC does not oppose the
Commission’s proposed change to the
violation severity levels for FAC-010-2
Requirement R4, because, NERC states,
the proposed modifications do not
change the intent of the categories of the
violation severity levels. NERC
contends, however, that the
Commission’s proposed revisions are
inconsistent with other violation
severity levels already approved by the
Commission. NERC also questions why
the Commission would identify the
violation severity levels for FAC-010-2
in paragraph 23 of the NOPR among
other proposed assignments that are
consistent with the Commission’s

violation severity level guidelines, and
then propose modification in the
following paragraph.

63. IESO states that there is a time
factor in question with respect to
Requirement R4 of FAC-010-2 that
requires a planning authority to issue to
appropriate entities its system operating
limit methodology, and any change to
that methodology, prior to the
effectiveness of the change. IESO
contends that NERC’s proposed
violation severity level for Requirement
R4 of FAC-010-2 accurately captures
this requirement.

Commission Determination

64. The Commission approves the
violation severity levels for Requirement
R4, as filed by NERC because the NOPR
was silent as to NERC’s proposal.
However, to ensure that the violation
severity levels approved for
Requirement R4 are consistent with the
guidelines established in the Violation
Severity Level Order in a timely
manner, the Commission directs the
ERO to review the violation severity
levels assigned to Requirement R4 for
consistency with Violation Severity
Level Order Guidelines 2b, 3, and 4
within six months of the effective date
of the final rule or in its Violation
Severity Level Order Guideline 2b, 3,
and 4 compliance filing, whichever is
earlier.40

65. Although the Commission
approves the violation severity levels
assigned to Requirement R4 as filed by
NERC, the Commission also adopts the
NOPR proposal to direct the ERO to
assign binary violation severity levels to
each sub-requirement. Sub-requirements
R4.1 through R4.3 are binary

40Based on the record to date, the Commission
believes that NERC’s proposed violation severity
level assignment may not be consistent with
Guideline 3, which requires that violation severity
levels be consistent with the text of the
corresponding requirement. The text of
Requirement R4 states that, “[t]he planning
authority shall issue its system operating limit
methodology, to all of the following prior to the
effectiveness of the change.” To whom the
methodology must be issued is described in each
of the sub-requirements R4.1 through R4.3. The
violation severity levels NERC proposes, however,
would base compliance, in part, on the number of
days the planning authority failed to deliver its
system operating limit methodology to the required
entities. The Commission believes that, consistent
with Guideline 3, violation severity levels for
Requirement R4 should be assigned based on the
number of R4 sub-requirements that are not met.
For example, since there are three sub-
requirements, a ‘“Moderate” violation severity level
would be triggered if the applicable entity did not
comply with one of the three required sub-
requirements; a ‘“‘High”’ violation severity level if
the applicable entity did not comply with two of
the three sub-requirements; and, a “Severe”
violation severity level if the applicable entity did
not comply with any of the sub-requirements.
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requirements and should be assigned a
single violation severity level. The ERO
shall submit its revisions to sub-
requirements R4.1 though R4.3 to the
Commission within 30 days from the
issuance of this final rule, as discussed
above and as indicated in Attachment
A.

c. FAC-011-2, Requirement R3
NERC Filing

66. Requirement R3 of FAC-011-2
requires a reliability coordinator to
include in its methodology for
determining system operating limits a
description of the elements listed in the
sub-requirements, ranging from R3.1
through R3.7, along with any reliability
margins applied for each. NERC
proposed to assign a “Severe” violation
severity level if the reliability
coordinator’s methodology for
determining system operating limits is
missing a description of three or more
of the sub-requirements. At the same
time, NERC proposed to assign a “High”

violation severity level if the reliability
coordinator’s methodology for
determining system operating limits
includes a description for all but three
sub-requirements within the same
range.

NOPR Proposal

67. In the NOPR, the Commission
pointed out that, under NERC’s
proposed violation severity level
assignments, if a reliability
coordinator’s methodology for
determining system operating limits is
missing a description of three sub-
requirements, the resulting violation
could be assigned both a “High” and a
“Severe” violation severity level. To
eliminate this overlap, the Commission
proposed to direct the ERO to assign a
“Severe” violation severity level to
Requirement R3 of FAC-011-2 where
the reliability coordinator is missing a
description of four or more sub-
requirements, within the range of R3.1
through R3.7, from its methodology for
determining system operating limits.

Comments

68. NERC states that it agrees with the
Commission’s proposed modification to
the violation severity level for
Requirement R3 of FAC-011-2.

69. Although Midwest ISO states that
the Commission’s proposal is
reasonable, Midwest ISO requests that
the Commission direct the ERO to
assign violation severity levels for
Requirement R3 based on the quartile
approach.4® Midwest ISO argues that
NERC'’s internal violation severity level
development guidelines encourage a
multi-component or quartile
methodology for assigning violation
severity levels where the requirement
has multiple sub-components or sub-
requirements that direct the responsible
entity to comply with a multiple
number of sub-requirements or sub-sub-
requirements. Accordingly, Midwest
ISO requests that the Commission direct
the ERO to modify the violation severity
levels for Requirement R3 of FAC-011—
2 as detailed in the table below.

Requirement Lower

Moderate

High

Severe

FAC-011-2
R3.

The Reliability Coordinator
has a methodology for de-
termining [system operating
limits] that includes a de-
scription for all but one or
two of the following: 3.1
through R3.7.

The Reliability Coordinator
has a methodology for de-
termining [system operating
limits] that includes a de-
scription for all but three of
the following: 3.1 through
R3.7.

The Reliability Coordinator
has a methodology for de-
termining [system operating
limits] that includes a de-
scription for all but four or
five of the following: 3.1
through R3.7.

The Reliability Coordinator
has a methodology for de-
termining [system operating
limits] that includes a de-
scription for all but six or
seven of the following: 3.1
through R3.7.

Commission Determination

70. The Commission directs the ERO
to modify Requirement R3 of FAC-011-
2 to assign a “Severe” violation severity
level to Requirement R3 of FAC-011-2
where the reliability coordinator is
missing a description of four or more
sub-requirements, within the range of
R3.1 through R3.7, from its methodology
for determining system operating limits.

71. The Commission finds that
Midwest ISO proposed violation
severity levels are not appropriate for
this requirement. In the Violation
Severity Level Order, the Commission
expressed concern that, in some
instances, although consistent with
NERC’s guidelines, the quartile
approach could result in the arbitrary
assignment of violation severity levels
and a reduction of the current levels of
compliance.42 The assignment of
violation severity levels is arbitrary
when based on nothing other than
ensuring an even distribution of the full

41In general, a quartile approach measures
compliance in 25 percent intervals by either using
straight percentages around a determined value or
100 percent or by defining a minimum value and

range of missed sub-requirements to
each of the four violation severity level
categories under the premise of
applying NERC'’s quartile approach. The
Commission therefore adopts the NOPR
proposal agreed to by NERC and directs
the ERO to file revised violation severity
levels for FAC-011-2, Requirement R3
within 30 days of the issuance of this
final rule, as discussed above and as
indicated in Attachment A.

d. FAC-011-2, Requirement R4
NERC Filing

72. Requirement R4 requires the
reliability coordinator to issue its
system operating limit methodology and
any changes to that methodology, prior
to the effectiveness or change of the
methodology to all of the required
entities identified in sub-requirements
R4.1 through 4.3. NERC’s proposed
violation severity levels for the subject
requirement incorporate as a measure of
compliance the number of days the

applying quartiles between the minimum value and
100 percent. NERC, Violation Severity Level
Guidelines Criteria, Project 2007—23 at 18 (2008),

applicable entity failed to issue its
system operating limits methodology
and any changes to that methodology,
prior to the effectiveness or change of
the methodology to the required
entities.

NOPR Proposal

73. The Commission did not discuss
this requirement in the NOPR.

Commission Determination

74. The Commission approves the
violation severity levels for Requirement
R4, as filed by the ERO because the
NOPR was silent as to NERC’s proposal.
However, to ensure that the violation
severity levels approved for
Requirement R4 are consistent with the
guidelines established in the Violation
Severity Level Order in a timely
manner, the Commission directs the
ERO to review the violation severity
levels assigned to Requirement R4 for
consistency with Violation Severity
Level Order Guidelines 2b, 3, and 4 and

available at: http://www.nerc.com/docs/standards/
sar/VSLDT Guidelines_Final Draft 08Jan08.pdf.

42Violation Severity Level Order on Rehearing
and Clarification, 125 FERC { 61,212 at P 25.
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submit the results of the review either
within six months of the effective date
of the final rule or in its Violation
Severity Level Order Guideline 2b, 3,
and 4 compliance filing, whichever is
earlier.43

75. Although the Commission
approves the violation severity levels
assigned to Requirement R4 as filed by
NERGC, the Commission also adopts the
NOPR proposal to direct the ERO to
assign binary violation severity levels to
each sub-requirement. Sub-requirements
R4.1 through R4.3 are binary
requirements and should be assigned a
single violation severity level. The ERO
shall submit its revisions to sub-
requirements R4.1 through R4.3 to the
Commission within 30 days from the
issuance of this final rule, as discussed
above and as indicated in Attachment
A.

e. FAC-014-2, Requirements R1
Through R4

NERC Filing

76. Requirements R1 through R4 of
FAC-014-2 address the development of
system operating limits and
interconnection reliability operating
limits consistent with the
methodologies outlined in FAC-010-2
and FAC-011-2. NERC proposed to
assign violation severity levels to these
requirements based on a quartile
division of the total number of
inconsistencies between the assigned
system operating limits and the system
operating limits that would be produced
using the methodologies outlined in
FAC-010-2 and FAC-011-2. For
example, NERC proposed to assign a
“Lower” violation severity level where
1 to 25 percent of a registered entity’s

43 Based on the record to date, the Commission
believes that NERC’s proposed violation severity
level assignment for FAC-011-2 Requirement R4
may not be consistent with Guideline 3, which
requires that violation severity levels be consistent
with the text of the corresponding requirement. The
text of Requirement R4 states that, “[t]he planning
authority shall issue its system operating limit
methodology, to all of the following prior to the
effectiveness of the change.” To whom the
methodology must be issued is described in each
of the sub-requirements R4.1 through R4.3. The
violation severity levels NERC proposes, however,
would base compliance, in part, on the number of
days the reliability coordinator failed to deliver its
system operating limit methodology to the required
entities. The Commission believes that, consistent
with Guideline 3, violation severity levels for
Requirement R4 should be assigned based on the
number of R4 sub-requirements that are not met.
For example, since there are three sub-
requirements, a ‘“Moderate” violation severity level
would be triggered if the applicable entity did not
comply with one of the three required sub-
requirements; a ‘“‘High”’ violation severity level if
the applicable entity did not comply with two of
the three sub-requirements; and, a “Severe”
violation severity level if the applicable entity did
not comply with any of the sub-requirements.

system operating limits are inconsistent
with the applicable entity’s system
operating limit methodology.

NOPR Proposal

77. In the NOPR, the Commission
expressed its belief that each time a
system operating limit is inconsistent
with the applicable entity’s system
operating limit methodology, the
applicable entity violates the pertinent
requirement of FAC-014-2. The
Commission stated that its fourth
guideline for evaluating violation
severity levels makes clear that violation
severity level assignments should be
based on a single violation, not on a
cumulative number of violations. To
remedy this deficiency, the Commission
proposed to direct the ERO to modify its
violation severity levels for FAC-014—
02 Requirement R1 through R4 based on
the percentage of deviation from the
system operating limit methodology for
each violation.

Comments

78. NERC contends that the
Commission’s application of Guideline
4 is confusing and inconsistent. NERC
points to the approved violation severity
levels for Reliability Standard VAR-
001-1, where the Commission allowed
NERC to use percentage ranges relating
to the number of violations of system
operating limits to define the violation
severity levels. By contrast, NERC states,
the Commission proposed in the NOPR
to require every single violation of
system operating limit to have a single
penalty.

79. Midwest ISO agrees with NERC
that referencing percentage ranges
relating to the number of violations of
system operating limits is consistent
with Guideline 4. Midwest ISO also
contends that the use of percentage
ranges facilitates enforcement. Because
an entity may have tens of thousands of
system operating limits, Midwest ISO
contends that it is not practical to set a
single penalty for every single violation
of a system operating limit. Midwest
ISO contends that a requirement with
multiple sub-components or
requirements should have a quartile
approach applied to the violation
severity levels, considering the full
range of missed sub-components or
requirements possibilities.

80. In addition, NERC states that the
Commission’s proposed modifications
to the violation severity levels for
Requirements R1 through R4 of FAC-
014-02 are inconsistent with the
modifications indicated in Attachment
A to the NOPR. NERC states that the
Commission’s proposed modifications
to the violation severity levels, set forth

in Attachment A to the NOPR, includes
some typographical errors. For example,
NERC states that there appears to be an
errant “75%” in the text of the “Severe”
category for Requirement R1. NERC also
points out that the “Severe” category for
Requirement R4 includes both the
NERC-proposed text and the
Commission-inserted text. NERC
requests that the Commission clarify its
direction on these points. If the
Commission decides to direct the ERO
to modify its violation severity levels for
FAC-014-2 Requirements R1 through
R4 based on the percentage of deviation
from system operating limit
methodology for each violation, NERC
requests additional clarification on the
specific methodology to be used to
determine the percentage of deviation
from the system operating limit.

Commission Determination

81. The Commission approves the
violation severity levels for Requirement
R1 through R4, as filed by the ERO
because the NOPR was silent as to
NERC’s proposal. However, to ensure
that the violation severity levels
approved for Requirement R1 through
R4 are consistent with the guidelines
established in the Violation Severity
Level Order in a timely manner, the
Commission directs the ERO to review
the violation severity levels assigned to
the subject requirements for consistency
with Violation Severity Level Order
Guidelines 2b, 3, and 4 and submit the
results of its review either within six
months of the effective date of the final
rule or in its Violation Severity Level
Order Guideline 2b, 3, and 4
compliance filing, whichever is
earlier.#4

44Based on the record to date, the Commission
believes that the violation severity levels assigned
by NERC to Requirement R1 through R4 of FAC-
014-2 may not be consistent with Guideline 4
because they evaluate compliance based on a
cumulative number of violations instead of on a
single violation. Since the Commission believes
compliance with this requirement hinges on
whether or not the applicable entity established its
system operating limits and interconnection
reliability operating limits consistent with its
methodology (“pass”) or did not do so (“fail”), a
binary approach is most appropriate for this
requirement. By contrast, Requirement R10 of
Reliability Standard VAR-001-1 requires each
transmission operator to correct violations of
interconnection reliability operating limits or
system operating limits resulting from reactive
resources deficiencies (interconnection reliability
operating limit violations must be corrected within
30 minutes) and complete the required
interconnection reliability operating limit or system
operating limit violation reporting.

In the Violation Severity Level Order, the
Commission directed revisions to VAR-001-1
Requirement R10 that assigned violation severity
levels based on the percentage of interconnection
reliability operating limit and system operating

Continued
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f. FAC-014-2, Requirement R5
NERC Filing

82. Requirement R5 requires that the
reliability coordinator, planning
authority, and transmission planner
shall each provide its system operating
limits and interconnection reliability
operating limits to those entities that
have a reliability related need for those
limits and provide a written request that
includes a schedule for delivery of those
limits as described in sub-Requirements
5.1 through 5.4. NERC’s proposed
violation severity levels for the subject
requirements factor in, as measure of
compliance, the number of days the
applicable entity failed to issue its
system operating limits methodology
and any changes to that methodology,
prior to the effectiveness or change of
the methodology to the required
entities.

NOPR Proposal

83. The Commission did not comment
on this requirement in the NOPR.

Commission Determination

84. The Commission finds that the
consideration of the time period for
which an entity failed to issue its
system operating limits methodology, as
it relates to Requirement R5 of FAC—
014-2, is not consistent with the text of
the requirement and, thus, not
consistent with Guideline 3. The
Commission believes that the violation
severity levels for Requirements R5
should be assigned based on the number
of required elements, as identified in the
relevant sub-requirements, with which
the applicable entity did not comply.
Sub-requirements R4.1 through R4.3

limit violations that the applicable entity did not
correct and/or report. Since a reactive resource
deficiency may result in more than one violation of
an interconnection reliability operating limit and
system operating limit, the Commission believes the
aggregate treatment, in this instance, of
interconnection reliability operating limit and
system operating limit violations attributable to a
single deficiency in reactive resources for the
purpose of assigning violation severity levels is
appropriate. This treatment is consistent with the
provisions of NERC’s Sanction Guidelines, which
states at section 3.21, “[s]Jome Reliability Standards
may not support the assessment of penalties on a
‘per day, per violation’ basis, but instead should
have penalties calculated based on an alternative
penalty frequency or duration.” With regard to
Reliability Standard FAC-014-2 Requirements R1
through R4, the Commission believes that each
instance that the applicable entity did not establish
a system operating limit or interconnection
reliability operating limit consistent with the
applicable entity’s methodology would be a
violation. Thus, the Commission’s adherence to
Guideline 4 has been consistent as applied to the
Commission’s revisions of violation severity levels
assigned to VAR-001-1 Requirement R10 and its
concerns with the violation severity levels NERC
assigned to FAC-014-2 Requirement R1 through
R4.

and sub-requirements R5.1 through R5.4
are binary requirements and should be
assigned a single violation severity
level. Since the Commission’s proposals
for this requirement were not discussed
in the NOPR for comment, the
Commission approves the violation
severity levels for Requirement R4, as
filed by the ERO. To ensure that the
violation severity levels approved for
Requirement R4 are consistent with the
guidelines established in the Violation
Severity Level Order in a timely
manner, the Commission directs the
ERO to review the violation severity
levels assigned to Requirement R4 for
consistency with Violation Severity
Level Order Guidelines 2b, 3, and 4 and
submit the results of its review either
within six months of the effective date
of the final rule or in its Violation
Severity Level Order Guideline 2b, 3,
and 4 compliance filing, whichever is
earlier.

g. FAC-014-2, Requirement R6
NERC Filing

85. Requirement R6 of FAG-014-2
requires a planning authority to identify
the subset of multiple contingencies (if
any) from Reliability Standard TPL-003,
which results in stability limits. Sub-
requirements R6.1 and R6.2 require that
the planning authority provide the list
to the reliability coordinator, or if no
multiple contingencies exist, to notify
the reliability coordinator, respectively.
NERC assigned violation severity levels
based on a combination of compliance
scenarios relevant to sub-requirements
R6.1 and R6.2.

NOPR Proposal

86. In the NOPR, the Commission
expressed concern that the violation
severity levels assigned to FAC-014-2
Requirement R6 do not address a
scenario where the planning authority
fails to provide a complete subset of
contingencies to the reliability
coordinator and proposed a revision of
the violation severity level assignments.
The Commission expressed concern that
this omission could prevent the
reliability coordinator from having the
information it needs for its situational
awareness that system operating limits
and interconnection reliability operating
limits that impact the reliable operation
of the Bulk-Power System are being
exceeded. The Commission therefore
proposed to direct the ERO to add the
following “Lower” violation severity
level: “The Planning Authority failed to
provide a complete subset of
contingencies to the reliability
coordinator in accordance with R6.”
The Commission also proposed to direct

the ERO to reassign NERC’s current
“Lower”” violation severity level as the
new ‘“Moderate” violation severity level
to emphasize the need to notify the
reliability coordinator.45 The
Commission stated that the proposed
revisions would make the violation
severity level assignments for
Requirement R6 consistent with NERC’s
own guidelines for the development of
violation severity levels related to
communication or coordination
requirements.46

Comments

87. NERC disagrees with the
Commission’s assertion that the
proposed violation severity levels for
Requirement R6 of FAC-014-2 do not
identify a situation where a planning
authority fails to provide a complete
subset of contingencies to the reliability
coordinator. NERC contends that the
“High” and “Severe” violation severity
levels for Requirement R6 of FAC-014—
2 satisfy the Commission’s concerns by
stating that the planning authority
identified the subset of multiple
contingencies which result in stability
limits but did not provide the list of
multiple contingencies and associated
limits to one or more reliability
coordinators that monitor the facilities
associated with these limits. NERC
contends that a planning authority will
fail to comply with sub-requirement
R6.1 of FAC-014-2 if they do not
provide the complete set of
contingencies to the reliability
coordinator.

88. The Bureau of Reclamation and
IESO separately take issue with the
Commission’s proposed revisions to
violation severity levels applicable to
Requirement R6 of FAC-014-2. The
Bureau of Reclamation contends that the
Commission’s proposal would require
auditors to perform studies independent
from the planning authority in order to
determine whether all contingencies
were considered. IESO contends that
both the “High” and “Severe” violation
severity levels address the planning
authority’s failure to communicate
multiple contingency scenarios to the
reliability coordinator. IESO, however,
agrees with the Commission that there

45 NERC did not propose a ‘‘Moderate’” violation
severity level for requirement R6.

46 NERG, Violation Severity Level Guidelines
Criteria, Project 2007-23 at 19 (2008), available at:
http://www.nerc.com/docs/standards/sar/

VSLDT Guidelines Final _Draft_08Jan08.pdf. The
NERC Guidelines indicate that a Moderate violation
severity level should be selected when the
responsible entity’s coordination/communication is
non-compliant with respect to at least one
significant element within the requirement. In this
case, the significant element is the failure to notify
the Reliability Coordinator.
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should not be a gap in the violation
severity levels and states that the
“Lower”” violation severity level for
FAC-014-2 Requirement R6 should be
assigned a “Moderate” violation
severity level.

Commission Determination

89. The Commission agrees with
NERC that a planning authority’s
requirement to provide the reliability
coordinator with a complete set of
contingencies is addressed in the
“High” and “Severe” violation severity
levels assigned to Requirement R6 of
FAC-014-2. However, the Commission
also believes that it is appropriate to
apply a binary, pass/fail approach to the
violation severity levels because a
planning authority either will or will
not satisfy this requirement. As
proposed by NERGC, violations of the
sub-requirements are addressed only in
the violation severity levels assigned to
the main requirement. In keeping with
the Commission’s decision that the ERO
must assign a violation severity level to
every sub-requirement, the Commission
adopts the NOPR proposal and directs
the ERO to assign binary violation
severity levels to Requirement R6 and
sub-requirements R6.1 and R6.2.
Although the enforcement of
Requirement R6, and its sub-
requirements, may require the use of
auditors, this is a compliance issue best
addressed on a case-by-case basis in the
context of a compliance proceeding. The
Commission directs the ERO to file
revised violation severity levels for
Reliability Standard FAC-014-2
Requirement R6 within 30 days of the
effective date of this final rule, as
discussed above and indicated in
Attachment A.

E. Violation Risk Factors

90. NERC did not submit violation
risk factors for the version two FAC
Reliability Standards in its original
filing. On October 15, 2008, NERC filed
violation risk factors for the version two
FAC Reliability Standards.

NOPR Proposal

91. In the NOPR, the Commaission
noted that the Commission approved
the majority of NERC’s proposed
violation risk factors for the version one
FAC Reliability Standards in Order No.
705.47 On April 1, 2008, NERC filed
revised violation risk factors for the
version one FAC Reliability Standards.
These were accepted by delegated
authority on May 29, 2008. The
Commission proposed to direct the ERO

47NOPR, FERC Stats. & Regs. { 32,637 at P 31
(citing Order No. 705, 121 FERC { 61,296 at P 137).

to apply those same violation risk
factors to the version two FAC
Reliability Standards approved in the
final rule in this proceeding. With
respect to the Western Interconnection
regional difference, the Commission
proposed to direct Western Electricity
Coordinating Council (WECC) to apply
the NERC violation risk factors to the
Western Interconnection regional
difference until after WECC develops its
own violation risk factors and they are
approved by the ERO and the
Commission.

NERC’s Violation Risk Factor Filing

92. On October 15, 2008, NERC filed
violation risk factors for the proposed
version two FAC Reliability Standards.
These violation risk factors were
identical to the version one violation
risk factors. NERC asked the
Commission to apply the violation risk
factors and violation severity levels filed
for FAC-010-2, Requirements R2.4 and
R2.5, and FAC-011-2, Requirement
R3.3, to the Western Interconnection
regional differences for these same
requirements.

Commission Determination

93. The Commission approves the
violation risk factors filed by NERC for
the version two FAC Reliability
Standards. Because these violation risk
factors are identical to the violation risk
factors approved for the version one
FAC Reliability Standards, this approval
is consistent with our direction in the
NOPR.

F. WECC Regional Differences

NERC Filing

94. Although NERC submitted
requirements for FAC-010-2 and FAC-
011-2 that address the Western
Interconnection regional difference,
NERC did not submit violation severity
levels or violation risk factors for these
requirements in its initial filing. On
October 15, 2008, NERC filed violation
risk factors for the version two FAC
Reliability Standards and asked the
Commission to accept the violation risk
factors and violation severity levels filed
for FAC-010-2, Requirements R2.4 and
R2.5, and FAC-011-2, sub-requirement
R3.3, to apply to the WECC regional
difference.

NOPR Proposal

95. The Commission proposed to
adopt the proposed regional differences
for FAC-010-2 and FAC-011-2. The
Commission also proposed to direct
NERC to modify the violation severity
levels assigned to the national versions
of FAC-010-2 and FAG-011-2 to
accommodate the regional differences.

The Commission noted that, in Order
No. 705, the Commission approved
version one of the FAC Reliability
Standards and directed WECC to
develop and submit violation risk
factors and violation severity levels that
apply to the Western Interconnection
regional difference.48 In the interim, the
Commission approved WECC’s proposal
to assign the same violation risk factors
to the WECC regional difference as are
assigned to NERC sub-requirement R2.4
and R2.5 in FAC-010-1 and sub-
requirement R3.3 in FAC-011-1. The
Commission directed WECC to file its
violation risk factors and violation
severity levels no later than the effective
date of the applicable version one
Reliability Standard. FAC-010-1
became effective on July 1, 2008 and
FAC-011-1 became effective on October
1, 2008 without violation severity levels
or violation risk factors.

96. To remedy this deficiency, the
Commission proposed modifications to
the violation severity level assignments
assigned to FAC-010-2 and FAC-011-
2 that address the Western
Interconnection regional differences.
Consistent with our decision in Order
No. 705, the Commission also proposed
to direct WECC to apply the NERC
violation risk factors to the Western
Interconnection regional difference until
after WECC develops its own violation
risk factors for the difference and they
are approved by the ERO and the
Commission.4® The Commission noted
that WECC is still obligated to comply
with the Commission’s directives in
Order No. 705 to file violation risk
factors and violation severity levels
addressing the Western Interconnection
regional difference.

Comments

97. BPA requests that the Commission
direct the ERO to designate the regional
differences section of FAC-011-2 as
section “E.” BPA points out that the
requirement makes multiple references
to the regional differences section for
the Western Interconnection as section
“E,” but there is no corresponding
designation of the regional differences
section as section “E.”

Commission Determination

98. The Commission agrees with
BPA’s comment relevant to designating
the Regional Differences section of
FAC-011-2 as section “E”” and directs
the ERO to file this revision within 30
days of the effective date of this final
rule.

48 NOPR, FERC Stats. & Regs. q 32,637 at P 32
(citing Order No. 705, 121 FERC { 61,296 at P 146).
49]d.
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99. As discussed above, the
Commission approves the violation risk
factors filed by NERC for the version
two FAC Reliability Standards. These
violation risk factors are identical to
those approved for the version one FAC
Reliability Standards. The Commission
also adopts the NOPR proposal with
respect to the Western Interconnection
regional difference and directs WECC to
apply the violation risk factors approved
for FAC-010—1 Requirements R2.4 and
R2.5 and FAC-011-1 Requirement R3.3
to the WECC regional difference version
of FAC-010-2 Requirements 1.1
through 1.3 and FAC-011-2
Requirement 1.1 through 1.3.50 With
regard to the WECC regional differences
FAC-010-2 Requirement 1 and
Requirement 1.4 and FAG-011-2
Requirement 1 and 1.4, the Commission
believes that these requirements are
explanatory statements and that a
violation risk factor need not be
assigned.

100. The Commission finds that each
of the WECC regional difference
requirements is a binary requirement
and, therefore, a single violation
severity level is appropriate.
Accordingly, until such time as WECC
develops and submits violation severity
levels for the version two FAC
Reliability Standards, the Commission
adopts the NOPR proposal and directs
WECGC to assign a “Severe” violation
severity level to the WECC regional
difference FAC-010-2 Requirement 1.1
and FAC-011-2 Requirement 1.1. In
addition, the Commission directs WECC
to apply a “Severe” violation severity
level to the WECC regional difference
FAC-010-2 Requirement 1.2 through
1.3 and FAC-011-2 Requirements 1.2
through 1.3. These revisions will create
a complete and consistent penalty
setting mechanism for the WECC
regional difference requirements. The
Commission directs the ERO to file
revised violation risk factors and
violation severity levels for the regional
difference within 30 days of the
effective date of this final rule, as
discussed above and indicated in
Attachment A.

G. Effective Date

101. NERC requested that the
Commission make the version two FAC
Reliability Standards effective according
to a staggered schedule, consistent with
the implementation dates of the version
one FAC Reliability Standards. NERC’s
proposed effective dates have all since
passed. Accordingly, the version two

50 This direction is consistent with NERC’s
October 15, 2008 proposal.

FAC Reliability Standards shall become
effective April 29, 2009.

III. Information Collection Statement

102. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.5?
The information contained here is also
subject to review under section 3507(d)
of the Paperwork Reduction Act of
1995.52 As stated above, the
Commission previously approved, in
Order No. 705, each of the Reliability
Standards that are the subject of the
current rulemaking. The modifications
to the Reliability Standards are minor
and, therefore, they do not add to or
increase entities’ reporting burden.
Thus, the modified Reliability
Standards do not materially affect the
burden estimates relating to the earlier
version of the Reliability Standards
presented in Order No. 705.

Title: Version Two Facilities Design,
Connections and Maintenance
Reliability Standards.

Action: Proposed Collection.

OMB Control No.: 1902—-0247.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: On
Occasion.

Necessity of the Information: This
final rule approves three modified
Reliability Standards that pertain to
facilities design, connections and
maintenance. The Reliability Standards
will require planning authorities and
reliability coordinators to establish
methodologies to determine system
operating limits for the Bulk-Power
System in the planning and operation
horizons. This final rule finds the
Reliability Standards and
interpretations just, reasonable, not
unduly discriminatory or preferential,
and in the public interest.

103. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, Attn:
Michael Miller, Office of the Executive
Director, 888 First Street, NE.,
Washington, DC 20426, Tel: (202) 502—
8415, Fax: (202) 273-0873, e-mail:
michael. miller@ferc.gov, or by
contacting: Office of Information and
Regulatory Affairs, Attn: Desk Officer
for the Federal Energy Regulatory
Commission (Re: OMB Control No.
1902-0247), Washington, DC 20503,
Tel: (202) 395-4650, Fax: (202) 395—

515 CFR 1320.11.
5244 U.S.C. 3507(d).

7285, e-mail:
oira_submission@omb.eop.gov.

IV. Environmental Analysis

104. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.53 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. The actions directed here
fall within the categorical exclusion in
the Commission’s regulations for rules
that are clarifying, corrective or
procedural, for information gathering,
analysis, and dissemination.54
Accordingly, neither an environmental
impact statement nor environmental
assessment is required.

V. Regulatory Flexibility Act

105. The Regulatory Flexibility Act of
1980 55 generally requires a description
and analysis of final rules that will have
significant economic impact on a
substantial number of small entities.
Most of the entities, i.e., planning
authorities, reliability coordinators,
transmission planners and transmission
operators, to which the requirements of
this final rule apply do not fall within
the definition of small entities.>®

106. As indicated above, based on
available information regarding NERC’s
compliance registry, approximately 250
entities will be responsible for
compliance with the three revised
Reliability Standards. It is estimated
that one-third of the responsible
entities, about 80 entities, would be
municipal and cooperative
organizations. The approved Reliability
Standards apply to planning authorities,
transmission planners, transmission
operators and reliability coordinators,
which tend to be larger entities. Thus,
the Commission believes that only a
portion, approximately 30 to 40 of the
municipal and cooperative
organizations to which the approved
Reliability Standards apply, qualify as
small entities.5” The Commission does

53 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs. 130,783
(1987).

5418 CFR 380.4(a)(5).

555 U.S.C. 601-612.

56 The definition of “small entity” under the
Regulatory Flexibility Act refers to the definition
provided in the Small Business Act, which defines
a “small business concern” as a business that is
independently owned and operated and that is not
dominant in its field of operation. See 15 U.S.C.
632.

57 According to the Department of Energy’s (DOE)
Energy Information Administration (EIA), there
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not consider this a substantial number.
Moreover, as discussed above, the
approved Reliability Standards will not
be a burden on the industry since most
if not all of the applicable entities
currently perform system operating
limit calculations and the approved
Reliability Standards will simply
provide a common methodology for
those calculations. Accordingly, the
Commission certifies that the approved
Reliability Standards will not have a
significant adverse impact on a
substantial number of small entities.
107. Based on this understanding, the
Commission certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. Accordingly, no regulatory
flexibility analysis is required.

VI. Document Availability

108. In addition to publishing the full
text of this document in the Federal

Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

109. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

110. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—502—-6652 (toll

free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

111. These regulations are effective
April 29, 2009. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
Attachment A

BILLING CODE 6717-01-P

Text of Requirement Lower Moderate High Severe
FAC-010-2 R1. The Planning Not applicable. The Planning The Planning The Planning Authority has a documented SOL
Authority shall have a documented Authority has a Authority has a Methodology for use in developing SOLs within
SOL Methodology for use in documented SOL {documented SOL its Planning Authority Area, but it does not
developing SOLs within its Planning Methodology for  [Methodology for use |address R1.1.
Authority Area. This SOL use in developing |in developing SOLs |OR
IMethodology shall: SOLs within its within its Planning  [The Planning Authority has no documented SOL
Planning Authority |Authority Area, but it |Methodology for use in developing SOLs within
Area, but it does  |does not address its Planning Authority Area.
not address R1.2 |R1.3.
FAC-010-2 R1.1. Be applicable for [Not applicable. Not applicable. Not applicable. Planning Authority SOL methodology is not
developing SOLs used in the applicable for developing SOL in the planning
planning horizon. horizon.
FAC-010-2 R1.2. State that SOLs |Not applicable. Not applicable. Not applicable. Planning Authority SOL Methodology did not
shall not exceed associated Facility state that SOLs shall not exceed associated
Ratings. Facility Ratings
FAC-010-2 R1.3. Include a Not applicable. Not applicable. Not applicable. Planning Authority SOL Methodology did not
description of how to identify the include a description of how to identify the
subset of SOLs that qualify as subset of SOLs that qualify as IROLs.
IROLs.
FAC-010-2 R2. The Planning The-Planning The-Planning TFhe-Planning The-Planning-Authority's SOL-Methodology
Authority’s SOL Methodology shall |Autherity's-SOL Authority's-SOL Authority's- SOk roquires-that SOks-are-setto-meetBES
include a requirement that SOLs Methodelogy Methodelogy Methodology perormance-in-the-precentingency-state-but
provide BES performance requires-that SOLs |requires-that- SOLs |requiresthat SOLs  |does-netrequirethat SOLs be-setto-meetthe
consistent with the following: are-setto-meoet are-set-to-meet are-setto-meetBES |BES-pereormance-specified-forresponseto
A ) 4F " - F_ . fioc t .
i i 0 i 72Ut T O o
contingencios, but s'tatgadge.. g |contingencies but  [contingencies—{R2:5-R2-6)
513G ies, -
the-pro contingencios, but |perormance fo
contingencies- -R2-4}
(R2.5-R2.6)

were 3,284 electric utility companies in the United
States in 2005, and 3,029 of these electric utilities
qualify as small entities under the SBA definition.
Among these 3,284 electric utility companies are:
(1) 883 cooperatives of which 852 are small entity

cooperatives; (2) 1,862 municipal utilities, of which
1842 are small entity municipal utilities; (3) 127
political subdivisions, of which 114 are small entity
political subdivisions; and (4) 219 privately owned
utilities, of which 104 could be considered small

entity private utilities. See Energy Information
Administration Database, Form EIA-861, DOE
(2005), available at http://www.eia.doe.gov/cneaf/
electricity/page/eia861.html.
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|Text of Requirement

|Lower

[Moderate

High

[Severe

[FAC-010-2 R2.1. In the pre-
contingency state and with all
Facilities in service, the BES shall
demonstrate transient, dynamic and
voltage stability; all Facilities shall
be within their Facility Ratings and
within their thermal, voltage and
stability limits. In the determination
of SOLs, the BES condition used
shall reflect expected system
conditions and shall reflect changes
0 system topology such as Facility
outages.

Not applicable.

Not applicable.

Not applicable.

The Planning Authority's methodology does not
include a requirement that SOLs provide BES
performance consistent with sub-requirement
RB2.1.

FAC-010-2 R2.2. Following the
single Contingencies identified in
Requirement 2.2.1 through
Requirement 2.2.3, the system shall
emonstrate transient, dynamic and
voltage stability; all Facilities shall
be operating within their Facility
Ratings and within their thermal,
voltage and stability limits; and
Cascading or uncontrolled
separation shall not occur.

Not applicable.

Not applicable.

Not applicable.

The Planning Authority’s methodology does not
include a requirement that SOLs provide BES
performance consistent with sub-requirement
R2.2.

FAC-010-2 R2.2.1. Single line to
ground or three-phase Fault
(whichever is more severe), with
Normal Clearing, on any Faulted
generator, line, transformer, or
shunt device.

Not applicable.

Not applicabie.

Not applicable.

The methodology does not address single fine to

ground or 3-phase Fault (whichever is more

severe), with Normal Clearing, on any Faulted

generator, line, transformer, or shunt device.

FAC-010-2 R2.2.2. Loss of any
generator, line, transformer, or
shunt device without a Fault.

Not applicable.

Not applicable.

Not applicable.

The methodology does not address the loss of

any generator, line, transformer, or shunt device
without a Fault.

FAC-010-2 R2.2.3. Single pole Not applicable. Not applicable. Not applicable. The methodology does not address single pole
block, with Normal Clearing, in a block, with Normal Clearing. in a monopolar or
monopolar or bipolar high voltage bipolar high voltage direct current system.
direct current system.
IFAC-010-2 R2.3. Starting with all  [Not applicable. Not applicable. Not applicable. The methodology does not include one or more

Facilities in service, the system’s
response to a single Contingency,
may include any of the following:

of the following: 2.3.1. through 2.3.3.
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|Text of Requirement |Lower [Moderate [High |Severe |
FAC-010-2 R2.3.1. Planned or Not applicable. Not applicable. Not applicable. The SOL Methodology does not provide that

controlled interruption of electric
supply to radial customers or some
local network customers connected
o or supplied by the Fauited Facility
or by the affected area.

starting with all Facilities in service, the system’s
response to a single Contingency may include
planned or controlled interruption of electric
supply to radial customers or some local
network customers connected to or supplied by
the Faulted Facility or by the affected area,

FAC-010-2 R2.3.2. System
reconfiguration through manual or
automatic control or protection
actions.

Not applicable.

Not applicable.

Not applicable.

The SOL Methodology does not provide that
starting with all Facilities in service, the system’s
response to a single Contingency may include
System reconfiguration through manual or

automatic control or protection actions.

FAC-010-2 R2.4. To prepare for the |Not applicable. Not applicable. Not applicable. The SOL Methodology does not provide that in
next Contingency, system order to prepare for the next Contingency.
ladjustments may be made, system adjustments may be made. including
including changes to generation, changes to generation, uses of the transmission
uses of the transmission system, system, and the transmission system topology.
and the transmission system

opology.

FAC-010-2 R2.5. Starting with all  [Not applicable. Not applicable. Not applicable. The SOL methodology does not include a
Facilities in service and following requirement that SOLs provide BES

any of the multiple Contingencies performance consistent with sub-requirement
identified in Reliability Standard R2.5.

[TPL-003 the system shall

demonstrate transient, dynamic and

voltage stability; all Facilities shall

be operating within their Facility

Ratings and within their thermal,

voltage and stability limits; and

Cascading or uncontrolied
Iseparation shall not occur.

FAC-010-2 R2.6. In determining the |Not applicable. Not applicable. Not applicable. Not applicable.

system’s response to any of the
multiple Contingencies, identified in
Reliability Standard TPL-003, in
laddition to the actions identified in
R2.3.1 and R2.3.2, the following

shall be acceptable:
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|Text of Requirement [Lower [Moderate [High |Severe |
FAC-010-2 R2.6.1. Planned or Not applicable. Not applicable. Not applicable. The SOL Methodology does not provide that in
controlled interruption of electric determining the system’s response to any of the
supply to customers (load multiple Contingencies. identified in Reliability
shedding), the planned removal Standard TPL-003. in addition to the actions
rom service of certain generators, identified in R2.3.1 and R2.3.2, Planned or
and/or the curtailment of contracted controlled interruption of electric supply to
Firm (non-recallable reserved) customers (load shedding), the planned removal
electric power Transfers. from service of certain generators, and/or the
curtailment of contracted Firm (non-recallable
reserved) electric power Transfers shall be
acceptable.
|FAC-010-2 R3. The Planning The Planning The Planning The Planning The Planning Authority has a methodology for
[Authority’s methodology for Authority has a Authority has a Authority has a determining SOLs that is missing a description
determining SOLs, shall include, as [methodology for  |methodology for  [methodology for of four or more of the following: R3.1 through
minimum, a description of the determining SOLs |determining SOLs |determining SOLs R3.6.

a
I1ollowing, along with any reliability
margins applied for each:

that includes a
description for all
but one of the

that includes a
description for all
but two of the

that includes a
description for all but
three of the following:

following: R3.1 following: R3.1 R3.1 through R3.6.

through R3.6. through R3.6.
FAC-010-2 R3.1. Study model Not applicable. Not applicable. Not applicable. The methodology does not include a study
(must include at least the entire model that includes the entire Planning Authority
Planning Authority Area as well as Area, and the critical modeling details of other
the critical modeling details from Planning Authority Areas that would impact the
other Planning Authority Areas that facility or facilities under study.
would impact the Facility or
Facilities under study).
FAC-010-2 R3.2. Selection of Not applicable. Not applicable. Not applicable. The methodology does not include the selection
applicable Contingencies. of applicable Contingencies.
FAC-010-2 R3.3. Level of detail of |Not applicable. Not applicable. Not applicable. The methodology does not describe the level of
system models used to determine detail of system models used to determine
SOLs. SOLs.
|ﬁc-o1 0-2 R3.4. Allowed uses of |Not applicable. Not applicable. Not applicable. The methodology does not describe the allowed
Special Protection Systems or uses of Special Protection Systems or Remedial
Remedial Action Plans. Action Plans.
[FAC-010-2 R3.5. Anticipated Not applicable. Not applicable. Not applicable. The methodology does not include the

transmission system configuration,
generation dispatch and Load level.

description of anticipated transmission system

confiquration. generation dispatch and Load
level,
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|Text of Requirement [Lower [Moderate [High |Severe
FAC-010-2 R3.6. Criteria for Not applicable. Not applicable, Not applicable. The methodology does not include a description

determining when violating a SOL
qualifies as an Interconnection
Reliability Operating Limit (IROL)
and criteria for developing any
associated IROL T,.

of the criteria for determining when violating a
SOL qualifies as an Interconnection Reliability
Operating Limit (IROL) and criteria for
developing any associated IROL T,.

FAC-010-2 R4. The Planning
Authority shall issue its SOL
Methodology, and any change to
that methodology, to all of the
following prior to the effectiveness
of the change:

One or both of the
following:

The Planning
Authority issued its
SOL Methodology
and changes to
that methodology
to all but one of the
required entities.

For a change in
methodology, the
changed
methodology was
provided up to 30
calendar days after
the effectiveness of
the change.

One of the
following:

The Planning
Authority issued its
SOL Methodology
and changes to
that methodology
to all but one of the
required entities
AND for a change
in methodology,
the changed
methodology was
provided 30
calendar days or
more, but less than
60 calendar days
after the
effectiveness of the
change.

OR

The Planning
Authority issued its
SOL Methodology
and changes to
that methodology
to all but two of the
required entities
AND for a change
in methodology,
the changed
methodology was
provided up to 30
calendar days after

One of the following:
The Planning
Authority issued its
SOL Methodology
and changes to that
methodology to all
but one of the
required entities AND
for a change in
methodology, the
changed
methodology was
provided 60 calendar
days or more, but
less than 90 calendar
days after the
effectiveness of the
change.

OR

The Planning
Authority issued its
SOL Methodology
and changes to that
methodology to all
but two of the
required entities AND
for a change in
methodology, the
changed
methodology was
provided 30 calendar
days or more, but
less than 60 calendar
days after the
effectiveness of the

One of the following:

The Planning Authority failed to issue its SOL
Methodology and changes to that methodology
to more than three of the required entities.

The Planning Authority issued its SOL
Methodology and changes to that methodology
to all but one of the required entities AND for a
change in methodology, the changed
methodology was provided 90 calendar days or
more after the effectiveness of the change.

OR

The Planning Authority issued its SOL
Methodology and changes to that methodology
to all but two of the required entities AND for a
change in methodology, the changed
methodology was provided 60 calendar days or
more, but less than 90 calendar days after the
effectiveness of the change.

OR

The Planning Authority issued its SOL
Methodology and changes to that methodology
to all but three of the required entities AND for a
change in methodology, the changed
methodology was provided 30 calendar days or
more, but less than 60 calendar days after the
effectiveness of the change. The Planning
Authority issued its SOL Methodology and
changes to that methodology to all but four of
the required entities AND for a change in
methodology, the changed methodology was
provided up to 30 calendar days after the
effectiveness of the change.
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recipient within 45 calendar days of
receipt of those comments. The
response shall indicate whether a
change will be made to the SOL
[Methodology and, if no change will
be made to that SOL Methodology,
the reason why.

and provided a
complete response
in a time period
that was longer
than 45 calendar
days but less than
60 calendar days.

and provided a
complete response
in a time period
that was 60
calendar days or
longer but less
than 75 calendar
days.

provided a complete
response in a time
period that was 75
calendar days or
longer but less than
90 calendar days.
OR

The Planning
Authority’s response
to documented
technical comments
on its SOL
Methodology
indicated that a
change will not be
made, but did not
include an
explanation of why
the change will not
be made.
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|Text of Requirement |Lower [Moderate [High |Severe |
the effectiveness of |change.
the change. OR
The Planning
Authority issued its
SOL Methodology
and changes to that
methodology to all
but three of the
required entities AND
for a change in
methodology, the
changed
methodology was
provided up to 30
calendar days after
the effectiveness of
the change.
FAC-010-2 R4.1. Each adjacent Not applicable. Not applicable. Not applicable. The Planning Authority did not issue its SOL
Planning Authority and each Methodology and any change to that
Planning Authority that indicated it methodology, prior to the effectiveness of the
has a reliability-related need for the change, to each adjacent Planning Authority and
methodology. each Planning Authority that indicated it has a
reliability-related need for the methodology.
qFAC-01 0-2 R4.2. Each Reliability |Not applicable. Not applicable. Not applicable. The Planning Authority did not issue its SOL
Coordinator and Transmission Methodology and any change to that
Operator that operates any portion methodology, prior to the effectiveness of the
of the Planning Authority’s Planning change, to each Reliability Coordinator and
Authority Area. Transmission Operator that operates any portion
of the Planning Authority’s Planning Authority
Area.
JFAC-010-2 R4.3. Each Not applicable. Not applicable. Not applicable. The Planning Authority did not issue its SOL
[Transmission Planner that works in Methodology and any change to that
the Planning Authority’s Planning methodology. prior to the effectiveness of the
Authority Area. change, to each Transmission Planner that
works in the Planning Authority’s Planning
Authority Area prior to the effectiveness of the
ghange,
|Text of Requirement |Lower [Moderate [High [Severe ]
|FAC-010-2 R5. If a recipient of the [The Planning The Planning The Planning The Planning Authority received documented
SOL Methodology provides Authority received |Authority received [Authority received technical comments on its SOL Methodology
[documented technical comments on|documented documented documented and provided a complete response in a time
the methodology, the Planning technical technical technical comments |period that was 90 calendar days or longer.
Authority shall provide a commentsonits |commentsonits |on its SOL OR
documented response to that SOL Methodology [SOL Methodology |Methodology and The Planning Authority’s response to

documented technical comments on its SOL
Methodology did not indicate whether a change
will be made to the SOL Methodology.
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Text of Requirement Lower Moderate High Severe
WECC -- FAC-010-2 R1. The Not applicable. Not applicable. Not applicable. Not applicable.
ollowing Interconnection-wide
Regional Difference shall be
applicable in the Western
Interconnection:
WECC -- FAC-010-2 R1.1. As Not applicable. Not applicable. Not applicable. The methodology fails to address any of the
governed by the requirements of evaluations listed in 1.1.1 through 1.1.7
R2.4 and R2.5, starting with all
Facilities in service, shall require
the evaluation of the following
multiple Facility Contingencies
when establishing SOLs:
WECC -- FAC-010-2 R1.1.1. Not applicable. Not applicabie. Not applicable. The following were excluded when establishing

Simultaneous permanent phase to
ground Faults on different phases of
each of two adjacent transmission
circuits on a multiple circuit tower,
with Normal Clearing. If multiple
circuit towers are used only for
station entrance and exit purposes,
and if they do not exceed five
towers at each station, then this
condition is an acceptable risk and
therefore can be excluded.

SOLs; simultaneous permanent phase to ground

Fauits on different phases of each of two
adiacent transmission circuits on a multiple
circuit tower, with Normal Clearing.

Simultaneous permanent loss of
both poles of a direct current bipolar
Facility without an alternating
current Fault.

WECC -- FAC-010-2 R1.1.2. A Not applicable. Not applicabie. Not applicable. The following were excluded when establishing
permanent phase to ground Fault SOLs: a permanent phase to ground Fault on
on any generator, transmission any generator, transmission circuit, transformer,
circuit, transformer, or bus section or bus section with Delayed Fault Clearing

with Delayed Fault Clearing except except for bus sectionalizing breakers or bus-tie
for bus sectionalizing breakers or breakers addressed in £1.1.7

bus-tie breakers addressed in

E1.1.7

WECC -- FAC-010-2 R1.1.3. Not applicable. Not applicable. Not applicable. The following was excluded when establishing

SOLs; simultaneous permanent loss of both

poles of a direct current bipolar Facility without

an alternating current Fault.
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|Text of Requirement |Lower [Moderate [High |Severe |
WECC -- FAC-010-2 R1.1.4. The |Not applicable. Not applicable. Not applicable. The following was excluded when establishing

ailure of a circuit breaker
associated with a Special Protection
System to operate when required
following: the loss of any element
without a Fault; or a permanent
phase to ground Fault, with Normal
Clearing, on any transmission
circuit, transformer or bus section.

SOLs; the failure of a circuit breaker associated
with a Special Protection System to operate
when required following: the loss of any element
without g Fault; or a permanent phase to ground
Fault, with Normal Clearing. on any transmission

circuit, transformer or bus section.

WECC -- FAC-010-2 R1.1.5. A
non-three phase Fault with Normal
Clearing on common mode
Contingency of two adjacent circuits
on separate towers unless the
levent frequency is determined to be
less than one in thirty years.

Not applicable.

Not applicable.

Not applicable.

The following was excluded when establishing
SOLs: a non-three phase Fault with Normal
Clearing on common mode Contingency of two
adjacent circuits on separate towers unless the
event frequency is determined to be less than
one in thirty years.

Cascading does not occur.

ECC -- FAC-010-2 R1.1.6. A Not applicable. Not applicable. Not applicable. The following was excluded when establishing
common mode outage of two SOLs; a common mode outage of two
generating units connected to the generating units connected to the same

isame switchyard, not otherwise switchyard, not otherwise addressed by FAC-
laddressed by FAC-010. 010,

WECC -- FAC-010-2 R1.1.7. The  [Not appligable. Not applicable. Not applicable. The following was excluded when establishing
loss of multiple bus sections as a SOLs; the loss of multiple bus sections as a
result of failure or delayed clearing result of failure or delayed clearing of a bus tie
of a bus tie or bus sectionalizing or bus sectionalizing breaker to clear a
breaker to clear a permanent Phase permanent Phase to Ground Fault.

Jto Ground Fault.

WECC -- FAC-010-2 R1.2. SOLs |Not applicable. Not applicable. Not applicable. The methodology fails to address any of the
shall be established such that for evaluations listed in 1.2.1 through 1.2.7
multiple Facility Contingencies in

E1.1.1 through E1.1.5 operation

within the SOL shall provide system

performance consistent with the

following:

WECC -- FAC-010-2 R1.2.1. All Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Facilities are operating within their consistent with: All Facilities are operating
applicable Post-Contingency within their applicable Post-Contingency
thermal, frequency and voltage thermal, frequency and voltage limits.

limits.

WECC -- FAC-010-2 R1.2.2. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance

consistent with: cascading does not occur.
e ——
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|Text of Requirement [Lower [Moderate [High |Severe |
WECC -- FAC-010-2 R1.2.3. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Uncontrolled separation of the consistent with: uncontrolled separation of the
system does not occur. system does not occur.
WECC -- FAC-010-2 R1.2.4. The |Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
system demonstrates transient, consistent with: the system demonstrates
dynamic and voltage stability. transient, dynamic and voltage stability.
WECC -- FAC-010-2 R1.2.5. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Depending on system design and consistent with: depending on system design
lexpected system impacts, the and expected system impacts, the controlied
controlled interruption of electric interruption of electric supply to customers (load
supply to customers (load shedding}, the planned removal from service of
shedding), the planned removal certain generators, and/or the curtailment of
from service of certain generators, contracted firm (non-recallable reserved) electric
and/or the curtailment of contracted power transfers may be necessary to maintain
firm (non-recallable reserved) the overall security of the interconnected
electric power transfers may be transmission systems.
necessary to maintain the overall
security of the interconnected
transmission systems.

ECC -- FAC-010-2 R1.2.6. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Interruption of firm transfer, Load or consistent with: interruption of firm transter
system reconfiguration is permitted Load or system reconfiguration is permitted
through manual or automatic control through manual or automatic control or
or protection actions. protection actions.

WECC -- FAC-010-2 R1.2.7. To Not applicable. Not applicable. Not applicable. SOLs.do not provide system performance
prepare for the next Contingency, consistent with: to prepare for the next

system adjustments are permitted, Contingency. system adjustments are permitted
including changes to generation, including changes to generation, Load and the
Load and the transmission system transmission system topology when determining
opology when determining limits. |limits.

WECC -- FAC-010-2 R1.3. SOLs |Not applicable. Not applicable. Not applicable. The methodology fails to address any of the
shall be established such that for evaluations listed in 1.3.1

multiple Facility Contingencies in

E1.1.6 through E1.1.7 operation

within the SOL shall provide system

performance consistent with the

following with respect to impacts on

other systems:

\WECC -- FAC-010-2 R1.3.1. Not applicable. Not appiicable. Not applicable. The SOL methodology fails to address:
Cascading does not occur. cascading does not occur.

\WECC -- FAC-010-2 R1.4. The Not applicable. Not applicable. Not applicable, Not agglicable‘

|Text of Requirement [Lower |Moderate [High |Severe

Western Interconnection may make
changes (performance category
fadjustments) to the Contingencies
required to be studied and/or the
required responses to
IContingencies for specific facilities
based on actual system
performance and robust design.
Such changes will apply in
[determining SOLs.
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|Text of Requirement [Lower [Moderate [High |Severe |
|FAC-011-2 R1. The Reliability Not applicable. The Reliability The Reliability The Reliability Coordinator has a documented
Coordinator shall have a Coordinator has a |Coordinatorhasa  |SOL Methodology for use in developing SOLs
documented methodology for use in documented SOL |documented SOL within its Reliability Coordinator Area, but it does
developing SOLs (SOL Methodology for ~ |Methodology for use |not address R1.1.

Methodology) within its Reliability use in developing |in developing SOLs |OR
Coordinator Area. This SOL SOLs within its within its Reliability [The Reliability Coordinator has no documented
Methodology shall: Reliability Coordinator Area, but|SOL Methodology for use in developing SOLs
Coordinator Area, |it does not address  |within its Reliability Coordinator Area.
but it does not R1.3.
address R1.2

|JFAC-011-2 R1.1. Be applicable for [Not applicable. Not applicable. Not applicable. The Reliability Coordinator's SOL methodology is
developing SOLs used in the not applicable for developing SOL in the
loperations horizon. operations horizon.

FAC-011-2 R1.2. State that SOLs |Not applicable. Not applicable. Not applicable. The Reliability Coordinator's SOL Methodology
shall not exceed associated Facility did not state that SOLs shall not exceed
Ratings. lassociated Facility Ratings
FAC-011-2 R1.3. Include a Not applicable. Not applicable. Not applicable. The Reliability Coordinator's SOL Methodology
description of how to identify the did not include a description of how to identify
subset of SOLs that qualify as the subset of SOLs that gqualify as IROLs.
IROLs
FAC-011-2 R2. The Reliability The Reliability Not-applicable: The-Reliability The-Reliability-Goordinaters-SOL Methodology
Coordinator's SOL Methodology Goordinater's- SOk Goordinator's SOL  |does-notrequirethat SOLs-are-setto-meetBES
shall include a requirement that Methodelogy Methodelogy performance-in-eitherthe-pre-contingency-state
SOLs provide BES performance requires-that SOks requires-that SOLs  |and-does-not-require-that SOLs-are-setto-meet
consistent with the following: are-set-to-meet aro-setto-meetBES |BES-perfermance-following-single-contingencies-
OrowinRg-Si g'e procontingency stato

cont geses'bub ad4gg“.g’“tpe

that SOLs-are-set does-net-meetthe

to-meetBES performance-for

pedormance-inthe response-to-single

|state(R2.1) -B2.4)

|Text of Requirement [Lower [Moderate [High [Severe i

|FAC-011-2 R2.1. In the pre- Not applicable. Not applicable. Not applicable. The SOL methodology does not include a
contingency state, the BES shall requirement that SOLs provide BES performancel
demonstrate transient, dynamic and consistent with sub-requirement R2.1.
voltage stability; all Facilities shall
be within their Facility Ratings and
within their thermal, voltage and
stability limits. In the determination
of SOLs, the BES condition used
shall reflect current or expected
system conditions and shall reflect
changes to system topology such
as Facility outages.

FAC-011-2 R2.2. Following the Not applicable. Not applicable. Not applicable. The SOL methodology does not include a

single Contingencies1 identified in requirement that SOLs provide BES performancel
Requirement 2.2.1 through consistent with sub-requirement R2.2.
Requirement 2.2.3, the system
shali demonstrate transient,
dynamic and voltage stability; all
Facilities shall be operating within

heir Facility Ratings and within
their thermal, voitage and stability
limits; and Cascading or
uncontrolled separation shall not
occur.

JFAC-011-2 R2.2.1. Single line to  |Not applicable. Not applicable, Not applicable. The methodology does not require that SOLs
ground or 3-phase Fault (whichever provide BES performance consistent with: single
is more severe), with Normal line to ground or 3-phase Fault (whichever is
Clearing, on any Faulted generator, more severe). with Normal Clearing, on any
line, transformer, or shunt device. Faulted generator. line, transformer. or shunt

device.
FAC-011-2 R2.2.2. Loss of any Not applicable. Not applicable. Not applicable. The methodology does not address the loss of
generator, line, transformer, or any generator, line, transformer, or shunt device
shunt device without a Fault. without a Fault,

[FAC-011-2 R2.2.3. Single pole Not applicable. Not applicable. Not applicable. The methodology does not address single pole
block, with Normal Clearing, in a block, with Normal Clearing, in a monopolar or
monopolar or bipolar high voltage bipolar high voltage direct current system.
direct current system.
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|Text of Requirement [Lower [Moderate [High_ |Severe

FAC-011-2 R2.3. In determining the|Not applicable. Not applicable. Not applicable. The methodology does not include one or more
system’s response to a single of the following 2.3.1. through 2.3.3.
Contingency, the following shall be

acceptable:

FAC-011-2 R2.3.1. Planned or Not applicable. Not applicable. Not applicable. The methodology does not address that. in
controlled interruption of electric determining the systems response to a single
supply to radial customers or some contingency, Planned or controlled interruption of
local network customers connected electric supply to radial customers or some local
to or supplied by the Fauited network customers connected to or supplied by
Facility or by the affected area. the Faulted Facility or by the affected area is

acceptable.

JFAC-011-2 R2.3.2. Interruption of |Not applicable. Not applicable. Not applicable. The methodology does not address that, in
other network customers, (a) only if determining the systems response to a single
the system has already been contingency, Interruption of other network
ladjusted, or is being adjusted, customers is acceptable, (a) only if the system
following at least one prior outage, has already been adjusted. or is being adjusted,
or (b) if the real-time operating following at least one prior outage, or (b) if the
conditions are more adverse than real-time operating conditions are more adverse
Ianticipated in the corresponding than anticipated in the corresponding studies.
studies

FAC-011-2 R2.3.3. System Not applicable. Not applicable. Not applicable. The methodology does not address that, in

reconfiguration through manual or
automatic control or protection
actions.

determining the systems response to a single

contingency, system reconfiguration through

manual or automatic control or protection actions
is acceptable.

FAC-011-2 R2.4. To prepare for the|Not applicable. Not applicable. Not applicable. The methodology does not provide that to

next Contingency, system prepare for the next Contingency, system
adjustments may be made, adjustments may be made, including changes to
including changes to generation, generation, uses of the transmission system, and
uses of the transmission system, the transmission system topology.

and the transmission system

topology.

FAC-011-2 R3. The Reliability The Reliability The Reliability The Reliability The Reliability Coordinator has a methodology

Coordinator’'s methodology for
determining SOLs, shall include, as
a minimum, a description of the
following, along with any reliability
margins applied for each:

Coordinator has a
methodology for
determining SOLs
that includes a
description for all

but one of the

Coordinator has a
methodology for
determining SOLs
that includes a
description for all

but two of the

Coordinator has a
methodology for
determining SOLs
that includes a
description for all but

three of the following:

for determining SOLs that is missing a
description of three four or more of the following:
R3.1 through R3.7.
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|Text of Requirement |Lower |[Moderate [High [Severe |
following: R3.1 following: R3.1 R3.1 through R3.7.
through R3.7. through R3.7.
FAC-011-2 R3.1. Study model Not applicable. Not applicable. Not applicable. The methodology does not include a description
(must include at least the entire of the study model to be used which must
Reliability Coordinator Area as well include the entire Reliability Coordinator area
as the critical modeling details from and the critical details of other Reliability
other Reliability Coordinator Areas Coordinator areas that would impact the facility
that would impact the Facility or or facilities under study
Facilities under study.)
FAC-011-2 R3.2. Selection of Not applicable. Not applicable. Not applicable. The methodology does not include the selection
applicable Contingencies of applicable Contingencies.
FAC-011-2 R3.3. A process for Not applicable. Not applicable. Not applicable. The methodology does not include a description
determining which of the stability of a process for determining which of the stability
limits associated with the list of limits associated with the list of multiple
multiple contingencies (provided by contingencies (provided by the Planning
the Planning Authority in Authority in accordance with FAC-014
accordance with FAC-014 Requirement 6) are applicable tor use in the
Requirement 6) are applicable for operating horizon given the actual or expected
use in the operating horizon given system conditions.
he actual or expected system
conditions.
FAC-011-2 R3.3.1. This process Not applicable. Not applicable. Not applicable. The methodology for determining SOL's does not
shall address the need to modify address the need to modify the limits described
these limits, to modify the list of in R3.3. the list of limits, or the list of associated
limits, and to modify the list of multiple contingencies.
associated multiple contingencies.
FAC-011-2 R3.4. Level of detail of |Not applicable. Not applicable. Not applicable. Methodology does not describe the level of detail
system models used to determine of system models used to determine SOLs.
SOLs.
FAC-011-2 R3.5. Allowed uses of |Not applicable. Not applicable. Not applicable. The methodology does not describe the allowed
Special Protection Systems or uses of Special Protection Systems or Remedial
Remedial Action Plans. Action Plans.
IFAC-011-2 R3.6. Anticipated Not applicable. Not applicable. Not applicable. The methodology does not describe the
transmission system configuration, anticipated transmission system configuration.
generation dispatch and Load level generation dispatch and Load level.
FAC-011-2 R3.7. Criteria for Not applicable. Not applicable. Not applicable. The methodology does not describe criteria for
[determining when violating a SOL determining when violating a SOL qualifies as an
qualifies as an Interconnection interconnection Reliability Operating Limit and
Reliability Operating Limit (IROL) criteria for developing any associated IROL T.. |
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|Text of Requirement

|Lower

|Moderate

[High

|[Severe

and criteria for developing any
associated IROL T,,.

FAC-011-2 R4. The Reliability
Coordinator shall issue its SOL
Methodology and any changes to
that methodology, prior to the
effectiveness of the Methodology or
of a change to the Methodology, to
Jall of the following:

One or both of the
following :

The Reliability
Coordinator issued
its SOL
Methodology and
changes to that
methodology to all
but one of the
required entities.
For a change in
methodology, the
changed
methodology was
provided up to 30
calendar days after
the effectiveness of
the change.

One of the two
following :

The Reliability
Coordinator issued
its SOL
Methodology and
changes to that
methodology to all
but one of the
required entities
AND for a change
in methodology,
the changed
methodology was
provided 30
calendar days or
more, but less than
60 calendar days
after the
effectiveness of the
change. OR

The Reliability
Coordinator issued
its SOL
Methodology and
changes to that
methodology to all
but two of the
required entities
AND for a change
in methodology,
the changed
methodology was
provided up to 30
calendar days after
the effectiveness of
the change.

One of the following :
The Reliability
Coordinator issued
its SOL Methodology
and changes to that
methodology to all
but one of the
required entities AND
for a change in
methodology, the
changed
methodology was
provided 60 calendar
days or more, but
less than 90 calendar
days after the
effectiveness of the
change. OR

The Reliability
Coordinator issued
its SOL Methodology
and changes to that
methodology to all
but two of the
required entities AND
for a change in
methodology, the
changed
methodology was
provided 30 calendar
days or more, but
less than 60 calendar
days after the
effectiveness of the
change. OR

The Reliability

Coordinator issued

One of the following:

The Reliability Coordinator failed to issue its SOL
Methodology and changes to that methodology
to more than three of the required entities.

The Planning Authority issued its SOL
Methodology and changes to that methodology
to all but one of the required entities AND for a
change in methodology, the changed
methodology was provided 90 calendar days or
more after the effectiveness of the change.

OR

The Reliability Coordinator issued its SOL
Methodology and changes to that methodology
to all but two of the required entities AND for a
change in methodology, the changed
methodology was provided 60 calendar days or
more, but less than 90 calendar days after the
effectiveness of the change.

OR

The Reliability Coordinator issued its SOL
Methodology and changes to that methodology
to all but three of the required entities AND for a
change in methodology, the changed
methodology was provided 30 calendar days or
more, but less than 60 calendar days after the
effectiveness of the change.

OR

The Reliability Coordinator issued its SOL
Methodology and changes to that methodology
to all but four of the required entities AND for a
change in methodology, the changed
methodology was provided up to 30 calendar
days after the effectiveness of the change

14033
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|Text of Requirement [Lower |Moderate [High [Severe |
its SOL Methodology
and changes to that
methodology to all
but three of the
required entities AND
for a change in
methodology, the
changed
methodology was
provided up to 30
calendar days after
the effectiveness of
the change.
FAC-011-2 R4.1. Each adjacent Not applicable. Not applicable. Not applicable. The Reliability Coordinator did not issue its SOL
Reliability Coordinator and each Methodology or any changes to that
Reliability Coordinator that methodology to each adiacent Reliability
indicated it has a reliability-related Coordinator and each Reliability Coordinator that
need for the methodology. indicated it has a reliability-related need for the
methodology.
JFAC-011-2 R4.2. Each Planning Not applicable. Not applicable. Not applicable. The Reliability Coordinator did not issue its SOL
[Authority and Transmission Planner Methodology or any changes to that
that models any portion of the methodology to each Planning Authority or
Reliability Coordinator’s Reliability Transmission Planner that models any portion of
Coordinator Area. the Reliability Coordinator’'s Reliability
Coordinator Area.
JFAC-011-2 R4.3. Each Not applicable. Not applicable. Not applicable. The Reliability Coordinator did not issue its SOL
[Transmission Operator that Methodology or any changes to that
operates in the Reliability methodology to each Transmission Operator that
Coordinator Area. operates in the Reliability Coordinator Area,
FAC-011-2 R5. If a recipient of the |The Reliability The Reliability The Reliability The Reliability Coordinator received
SOL Methodology provides Coordinator Coordinator Coordinator received {documented technical comments on its SOL
documented technical comments  |received received documented Methodology and provided a complete response
lon the methodology, the Reliability |[documented documented technical comments |in a time period that was 90 calendar days or
Coordinator shall provide a technical technical on its SOL longer.
[documented response to that comments onits  [comments onits  |Methodology and OR
recipient within 45 calendar days of |SOL Methodology |SOL Methodology [provided a complete |The Reliability Coordinator’s response to
receipt of those comments. The and provided a and provided a response in atime |documented technical comments on its SOL
response shall indicate whether a  |complete response |complete response [period that was 75  |Methodology did not indicate whether a change
change will be made to the SOL in a time period in a time period calendar days or will be made to the SOL Methodology.

|Text of Requirement

|Lower

[Moderate

[High

|Severe

IMethodology and, if no change will
be made to that SOL Methodology,
the reason why.

that was longer
than 45 calendar
days but less than
60 calendar days.

that was 60
calendar days or
longer but less
than 75 calendar
days.

longer but less than
90 calendar days.
OR

The Reliability
Coordinator's
response to
documented
technical comments
on its SOL
Methodology
indicated that a
change will not be
made, but did not
include an
explanation of why
the change will not
be made.
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[Text of Requirement [Lower [Moderate |High |Severe

WECC -- FAC-011-2 R1. The Not applicable, Not appiicable. Not applicable. Not applicable.

following Interconnection-wide

Regional Difference shali be

applicable in the Western

Interconnection:

WECC -- FAC-011-2 R1.1. As Not applicable. Not applicable. Not applicable. The methodology fails to address any of the
governed by the requirements of evaluations listed in 1.1.1 through 1.1.7

R2.4 and R2.5, starting with all

Facilities in service, shall require

the evaluation of the following

multiple Facility Contingencies

when establishing SOLs:

WECC -- FAC-011-2 R1.1.1. Not applicable. Not applicable. Not applicable. The following were excluded when establishing
Simultaneous permanent phase to SOLs: simultaneous permanent phase to ground
ground Faults on different phases of Faults on different phases of each of two

each of two adjacent transmission adjacent transmission circuits on a multiple
circuits on a multiple circuit tower, circuit tower, with Normai Clearing.

with Normal Clearing. If multiple

circuit towers are used only for

station entrance and exit purposes,

and if they do not exceed five

towers at each station, then this

condition is an acceptable risk and

therefore can be excluded.

WECC -- FAC-011-2 R1.1.2. A Not applicable. Not applicable. Not applicable. The following were excluded when establishing
permanent phase to ground Fault SOLs: a permanent phase te ground Fault on
lon any generator, transmission any generator, transmission circuit, transformer,
circuit, transformer, or bus section or bus section with Delaved Fault Clearing

with Delayed Fault Clearing except except for bus sectionalizing breakers or bus-tie
for bus sectionalizing breakers or breakers addressed in E1.1.7

bus-tie breakers addressed in

E1.1.7

'WECC -- FAC-011-2 R1.1.3. Not applicable. Not applicable. Not applicable. The following was excluded when establishing
Simultaneous permanent loss of SOLs: simultaneous permanent loss of both
both poles of a direct current bipolar poles of a direct current bipotar Facility without
Facility without an alternating an alternating current Fault.

current Fault.
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Facilities are operating within their
applicable Post-Contingency
thermal, frequency and voltage
limits.
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|Text of Requirement |Lower [Moderate |High |Severe
ECC -- FAC-011-2 R1.1.4. The |Not applicable. Not applicable. Not applicable. The following was excluded when establishing

ailure of a circuit breaker SOLs: the tailure of a circuit breaker associated
lassociated with a Special Protection with a Special Protection System to operate
System to operate when required when required following: the loss of any element
following: the loss of any element without a Fault; or a permanent phase to ground
without a Fault; or a permanent Fault, with Normal Clearing. on any transmission
phase to ground Fault, with Normal circuit, transformer or bus section.

Clearing, on any transmission

circuit, transformer or bus section.

WECC -- FAC-011-2 R1.1.5. A Not applicable. Not applicable. Not applicable. The following was excluded when establishing
non-three phase Fault with Normal SOLs: a non-three phase Fault with Normal
Clearing on common mode Clearing on common mode Contingency of two
Contingency of two adjacent circuits adiacent circuits on separate towers unless the
on separate towers unless the event frequency is determined to be less than
event frequency is determined to be one in thirty years.

less than one in thirty years.

WECC -- FAC-011-2 R1.1.6. A Not applicable. Not applicable. Not applicable. The following was excluded when establishing
common mode outage of two SOLs: a common mode outage of two
generating units connected to the generating units connected to the same

same switchyard, not otherwise switchyard, not otherwise addressed by FAC-
laddressed by FAC-010. 010.

WECC -- FAC-011-2 R1.1.7. The  |Not applicable. Not applicable. Not applicable. The following was excluded when establishing
loss of multiple bus sections as a SOLs: the loss of multiple bus sections as a
result of failure or delayed clearing result of failure or delayed clearing of a bus tie
of a bus tie or bus sectionalizing or bus sectionalizing breaker to clear a

breaker to clear a permanent Phase permanent Phase to Ground Fault.
Jto Ground Fault.

WECC -- FAC-011-2 R1.2. SOLs |Not applicable. Not applicable. Not applicable. The methodology fails to address any of the
shall be established such that for evaluations listed in 1.2.1 through 1.2.7
multiple Facility Contingencies in

E1.1.1 through E1.1.5 operation

within the SOL shall provide system

performance consistent with the
ffollowing:

WECC -- FAC-011-2 R1.2.1. All Not applicable. Not applicable. Not applicable. SOLs do not provide system perfarmance

consistent with: All Facilities are operating

within their applicable Post-Contingency
thermal, frequency and voltage limits.
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|Text of Requirement |Lower |Moderate |High |Severe ]
'WECC -- FAC-011-2 R1.2.2. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Cascading does not occur. consistent with: cascading does not occur,
\WECC -- FAC-011-2 R1.2.3. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Uncontrolled separation of the consistent with: uncontrolied separation of the
Isystem does not occur. system does not occur.
WECC -- FAC-011-2 R1.2.4. The |Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
system demonstrates transient, consistent with: the system demonstrates
dynamic and voltage stability. transient, dynamic and voltage stability.
WECC -- FAC-011-2 R1.2.5. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Depending on system design and consistent with: depending on system design
lexpected system impacts, the and expected system impacts, the controlled
controlled interruption of electric interruption of electric supply to customers {load
supply to customers (load shedding), the planned removal from service of
shedding), the planned removal certain generators, and/or the curtailment of
from service of certain generators, contracted firm (non-recallable reserved) electric
and/or the curtailment of contracted power transfers may be necessary to maintain
irm (non-recallable reserved) the overall security of the interconnected
electric power transfers may be transmission systems.
necessary to maintain the overall
security of the interconnected
ransmission systems.
WECC -- FAC-011-2 R1.2.6. Not applicable. Not applicable. Not applicable. SOLs do not provide system performance
Interruption of firm transfer, Load or consistent with: interruption of firm transfer,
system reconfiguration is permitted Load or system reconfiguration is permitted
through manual or automatic control through manual or automatic control or
or protection actions. protection actions.
WECC -- FAC-011-2 R1.2.7. To Not applicable. Not applicable. Not applicable. SOLs do not provide system perfarmance
prepare for the next Contingency, consistent with: to prepare for the next
system adjustments are permitted, Contingency, system adjustments are permitted,
including changes to generation, including changes to generation, Load and the
Load and the transmission system transmission system topology when determining
topology when determining limits. limits.
WECC -- FAC-011-2 R1.3. SOLs |Not applicable. Not applicable. Not applicable. The methodology fails to address any of the
shall be established such that for evaluations listed in 1.3.1
multiple Facility Contingencies in
E1.1.6 through E1.1.7 operation
within the SOL shall provide system
performance consistent with the
following with respect to impacts on
|Text of Requirement [Lower |Moderate [High [Severe |
other systems:
WECC -- FAC-011-2 R1.3.1. Not applicable. Not applicable. Not applicable. The SOL methodology fails to address:
Cascading does not occur. cascading does not occur.
WECC -- FAC-011-2 R1.4. The Not applicable. Not applicable. Not applicable. Not applicable.

Western Interconnection may make
changes (performance category
adjustments) to the Contingencies
required to be studied and/or the
required responses to
Contingencies for specific facilities
based on actual system
performance and robust design.
Such changes will apply in
determining SOLs.
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|Text of Requirement |Lower |Moderate [High |Severe
FAC-014-2 R1. The Reliability There are SOLs, |There are SOLs, [There are SOLs, for [There are SOLs for the Reliability Coordinator
Coordinator shall ensure that SOLs, |for the Reliability  [for the Reliability  |the Reliability Area, but one or more of these the SOLs are
including Interconnection Reliability |Coordinator Area, |Coordinator Area, [Coordinator Area, but|inconsistent with the Reliability Coordinator's

Operating Limits (IROLs), for its
Reliability Coordinator Area are
established and that the SOLs
(including Interconnection Reliability
Operating Limits) are consistent
with its SOL Methodology.

but from 1% up to
but less than 25%
of these SOLs are
inconsistent with
the Reliability
Coordinator's SOL
Methodology. (R1)

but 25% or more,
but less than 50%
of these SOLs are
inconsistent with
the Reliability
Coordinator's SOL
Methodology. (R1)

50% or more, but
less than 75% of
these SOLs are
inconsistent with the
Reliability
Coordinator's SOL
Methodology. (R1)

SOL Methodology. (R1)

|FAC-014-2 R2. The Transmission
Operator shall establish SOLs (as
directed by its Reliability
(Coordinator) for its portion of the
Reliability Coordinator Area that are
consistent with its Reliability
Coordinator's SOL Methodology.

The Transmission
Operator has
established SOLs
for its portion of the
Reliability
Coordinator Area,
but from 1% up to
but less than 25%
of these SOLs are
inconsistent with
the Reliability
Coordinator's SOL
Methodology. (R2)

The Transmission
Operator has
established SOLs
for its portion of the
Reliability
Coordinator Area,
but 25% or more,
but less than 50%
of these SOLs are
inconsistent with
the Reliability
Coordinator's SOL
Methodology. (R2)

The Transmission
Operator has
established SOLs for
its portion of the
Reliability
Coordinator Area, but
50% or more, but
less than 75% of
these SOLs are
inconsistent with the
Reliability
Coordinator's SOL
Methodology. (R2)

The Transmission Operator has established
SOLs for its portion of the Reliability Coordinator
Area, but 75% or more of these SOLs are
inconsistent with the Reliability Coordinator’s
SOL Methodology. (R2)

FAC-014-2 R3. The Planning
Authority shall establish SOLs,
including IROLSs, for its Planning
Authority Area that are consistent
with its SOL Methodology

There are SOLs,
for the Planning
Coordinator Area,
but from 1% up to,
but less than, 25%
of these SOLs are
inconsistent with
the Planning
Coordinator's SOL
Methodology. (R3)

There are SOLs,
for the Planning
Coordinator Area,
but 25% or more,
but less than 50%
of these SOLs are
inconsistent with
the Planning
Coordinator's SOL
Methodology. (R3)

There are Sols for
the Planning
Coordinator Area, but
10% or more, but
less than 75% of
these SOLs are
inconsistent with the
Planning
Coordinator's SOL
Methodology. (R3)

There are SOLs, for the Planning Coordinator
Area, but 75% or more of these SOLs are
inconsistent with the Planning Coordinator’s
SOL Methodology. (R3)

|Text of Requirement [Lower [Moderate [High |Severe
FAC-014-2 R4. The Transmission |The Transmission |The Transmission |The Transmission The Transmission Planner has established
Planner shall establish SOLs, Planner has Planner has Planner has SOLs for its portion of the Planning Coordinator

including IROLSs, for its
ransmission Planning Area that

are consistent with its Planning

Authority’s SOL Methodology.

established SOLs
for its portion of the
Planning
Coordinator Area,
but up to 25% of
these SOLs are
inconsistent with

established SOLs
for its portion of the
Planning
Coordinator Area,
but 25% or more,
but less than 50%
of these SOLs are

established SOLs for
its portion of the
Reliability
Coordinator Area, but
50% or more, but
less than 75% of
these SOLs are

Area, but one or more of these SOLs are
inconsistent with the Planning Coordinator's
SOL Methodology. (R4)

the Planning inconsistent with  |inconsistent with the
Coordinator's SOL |the Planning Planning
Methodology. (R4) |Coordinator’'s SOL |Coordinator's SOL
Methodology. (R4) [Methodology. (R4)
FAC-014-2 R5. The Reliability The responsible One of the One of the following: |One of the following:
Coordinator, Planning Authority and |entity provided its  |following: The responsible The responsible entity failed to provide its SOLs

ransmission Planner shall each
provide its SOLs and IROLs to
hose entities that have a reliability-
related need for those limits and
provide a written request that
fincludes a schedule for delivery of
those limits as follows:

SOLs to all the
requesting entities
but missed meeting
one or more of the
schedules by less
than 15 calendar
days. (R5)

The responsible
entity provided its
SOLs to all but one
of the requesting
entities within the
schedules
provided. (R5)

Or

The responsible
entity provided its
SOLs to all the
requesting entities
but missed meeting
one or more of the
schedules for 15 or
more but less than
30 calendar days.
(R5)

OR

The supporting
information
provided with the
IROLs does not
address 5.1.4

entity provided its
SOLs to all but two of
the requesting
entities within the
schedules provided.
(R5)

Or

The responsible
entity provided its
SOLs to all the
requesting entities
but missed meeting
one or more of the
schedules for 30 or
more but less than
45 calendar days.
(R5)

OR

The supporting
information provided
with the IROLs does
not address 5.1.3

to more than two of the requesting entities within
45 calendar days of the associated schedules.
(R5)

OR

The supporting information provided with the
IROLs does not address 5.1.1 and 5.1.2.
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|Text of Requirement [Lower |[Moderate [High |Severe
[FAC-014-2 R5.1. The Reliability Not applicable. Not applicable. Not applicable. The Reliability Coordinator did not provide its
Coordinator shall provide its SOLs SOLs (including the subset of SOLs that are
(including the subset of SOLs that IROLs) to adjacent Beliability Coordinators and
l|are IROLs) to adjacent Reliability Reliability Coordinators who indicate a reliability-
Coordinators and Reliability related need for those limits. and to the
Coordinators who indicate a Transmission Operators, Transmission
reliability-related need for those Planners, Transmission Service Providers and
Jlimits, and to the Transmission Planning Authorities within its Reliability
Operators, Transmission Planners, Coordinator Area.

Transmission Service Providers and

Planning Authorities within its

Reliability Coordinator Area. For

each IROL, the Reliability
LCoordinator shall provide the

‘ollowing supporting information:

FAC-014-2 R5.1.1. Identification Not applicable. Not applicable. Not applicable. For any IROL, the Reliability Coordinator did not
and status of the associated Facility provide the Identification and status of the

(or group of Facilities) that is (are) associated Facility (or group of Facilities) that is
critical to the derivation of the IROL. (are) critical to the derivation of the IROL.
FAC-014-2 R5.1.2. The value of the |Not applicable. Not applicable. Not applicable. For any IROL, the Reliability Coordinator did not
IROL and its associated Tv. provide the value of the IROL and its associated

Tv.

FAC-014-2 R5.1.3. The associated |Not applicable. Not applicable. Not applicable. For any IROL, the Reliability Coordinator did not
Contingency(ies). provide the associated Contingency(ies).
FAC-014-2 R5.1.4. The type of Not applicable. Not applicable. Not applicable. For any [ROL, the Beliability Coordinator did not
limitation represented by the IROL provide the type of limitation represented by the
(e.g., voltage collapse, angular IROL (e.g.. voltage collapse. angular stability).
stability).

FAC-014-2 R5.2. The Transmission |Not applicable. Not applicable. Not applicable. The Transmission Operator did not provide the

Operator shall provide any SOLs it
developed to its Reliability
Coordinator and to the
Transmission Service Providers that
share its portion of the Reliability
Coordinator Area.

complete set of SOLs it developed to its
Reliability Coordinator and to the Transmission
Service Providers that share its portion of the
Reliability Coordinator Area.
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|Text of Requirement |Lower |Moderate _|High |[Severe 1
|FAC-014-2 R5.3. The Planning Not applicable. Not applicable. Not applicable. The Planning Authority did not provide its
Authority shall provide its SOLs complete set of SOLs (including the subset of
(including the subset of SOLs that SOLs that are IROLs) to adjacent Planning
Jare IROLs) to adjacent Planning Authorities, and to Transmission Planners,
Authorities, and to Transmission Transmission Service Providers, Transmission
Planners, Transmission Service Operators and Reliability Coordinators that work
Providers, Transmission Operators within its Planning Authority Area.
Jand Reliability Coordinators that
work within its Planning Authority
Area.
FAC-014-2 R5.4. The Transmission [Not applicable. Not applicable. Not applicable. The Transmission Planner did not provide its
Planner shall provide its SOLs complete set of SOLs (including the subset of
(including the subset of SOLs that SOLs that are IROLs) to its Planning Authority,
are IROLs) to its Planning Authority, Reliability Coordinators, Transmission
Reliability Coordinators, Operators, and Transmission Service Providers
Transmission Operators, and that work within its Transmission Planning Area
[Transmission Service Providers that and to adjacent Transmission Planners.
work within its Transmission
Planning Area and to adjacent
[Transmission Planners.
|[FAC-014-2 R6. The Planning Fhe-Planning Not applicable. Fhe-Planning The Planning Authority did not identify the
Authority shall identify the subset of |Autherityfailedto Authority-identified  |subset of multiple contingencies which result in
multiple contingencies (if any), from |retify-the-Reliability the-subset-ef-multiple [stability limits. (R6)
|Reliability Standard TPL-003 which |Ceerdiraterin contingencies-which |OR
result in stability limits. accordance-with resultin-stability The-Planning-Authority identified the-subset-of
Not applicable. provide-the-list-of Hmits-but-did-net-provide the-listef-multiple
Goordinatorthat
rmonitors-the
(R6-H
|Text of Requirement |Lower [Moderate _|High |Severe |
JFAC-014-2 R6.1. The Planning Not applicable. Not applicable. Not applicable. The Planning Authority did not identify the

Authority shall provide this list of
multiple contingencies and the
Jassociated stability limits to the
Reliability Coordinators that monitor
the facilities associated with these
contingencies and limits.

subset of multiple contingencies, from TPL-003
that resulted in stability limits and provide the
complete list of multiple contingencies and the
associated stability limits to the Reliability

Coordinators that monitor the facilities

associated with these contingencies and limits.

FAC-014-2 R6.2. If the Planning

Not applicable.

Not applicable. Not applicable.

Authority does not identify any
stability-related multiple
contingencies, the Planning
Authority shall so notify the
Reliability Coordinator.

The Planning Authority did not notify the

Reliability Coordinator that it did not identify any
stability-related multiple contingencies,

[FR Doc. E9-6823 Filed 3—27-09; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2008-0001; T.D. TTB-74;
Re: Notice No. 81]

RIN 1513-AB45

Establishment of the Haw River Valley
Viticultural Area (2007R—-179P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: This Treasury decision
establishes the 868-square mile “Haw
River Valley” viticultural area in
Alamance, Caswell, Chatham, Guilford,
Orange, and Rockingham Counties,
North Carolina. We designate
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.

DATES: Effective Dates: April 29, 2009.

FOR FURTHER INFORMATION CONTACT: N.A.

Sutton, Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau, 925 Lakeville St., No.
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158, Petaluma, CA 94952; phone 415-
271-1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographical origin. The establishment
of viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

o Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the
geographical features, such as climate,
soils, elevation, and physical features
that distinguish the proposed
viticultural area from surrounding areas;

e A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Haw River Valley Petition

Patricia McRitchie of McRitchie
Associates, LLC, submitted a petition to
establish the 868-square mile Haw River
Valley viticultural area in North
Carolina on behalf of all the local grape
growers and winemakers.

The proposed Haw River Valley
viticultural area is located in the
Piedmont in north-central North
Carolina. According to the USGS maps
and the written boundary description
submitted with the petition, the Haw
River Valley region lies between the
cities of Greensboro and Chapel Hill,
and includes the southeastern-flowing
Haw River and its accompanying
watershed. The proposed Haw River
Valley viticultural area lies to the east
of the established Yadkin Valley
viticultural area (27 CFR 9.174) and the
established Swan Creek viticultural area
(27 CFR 9.211). According to the
petitioner, the proposed viticultural area
encompasses approximately 868 square
miles and includes 60 acres of vineyards
and 6 wineries. The petitioner
submitted a map indicating that the 14
vineyards within the proposed
viticultural area are geographically
disbursed throughout the area.

The petitioner explains that the
distinguishing features of the proposed
Haw River Valley viticultural area
include its geology, soils, elevation, and
climate. Its inland location, between the
Atlantic Ocean and the Appalachian
Mountains, and its complex geological
history combine to create a unique
viticultural region. The Haw River
watershed, which comprises 98 percent
of the proposed viticultural area, was
used to determine the proposed
boundary line.

Name Evidence

According to the petitioner, the
“Haw” name originated with the
Sissipahaw Indians, Native Americans
living in small villages along the Haw
River. After the arrival of the first

Europeans in the 16th century, the
Sissipahaw Indians eventually
abandoned their villages along the Haw
River and joined other Native
Americans in other parts of the North
Carolina Piedmont.

The petitioner states that the “Haw
River” and “Haw River Valley” names
both have been used in reference to the
region that the viticultural area petition
describes. In the early 1700’s John
Lawson, an English naturalist and
surveyor, wrote an account of his party
crossing the “famous Hau-River” to get
a safe distance from the Sissipahaw
Indians. Also, in the “Shuttle & Plow: A
History of Alamance County, North
Carolina” (Alamance County Historical
Association, 1999), Carole Troxler and
William Vincent explain that the names
“Hawfields” and ‘“Haw River
Settlement” reference the earliest
colonial settlements in the Haw River
Valley. Further, in “Orange County,
1752-1952" (The Journal of Southern
History, May 1954), authors Hugh Lefler
and Paul Wager reference the Haw River
Valley.

According to evidence presented in
the petition, the Haw River Valley name
continues to be used to describe the
region. The Burlington/Alamance
County Convention Center and Visitors
Bureau Web site (http://
www.burlington-area-nc.org/events.asp)
describes a September 9, 2006,
Paddle[boat] dinner cruise that
experiences the “richness of the Haw
River Valley.” A flyer for the Haw River
Festival for the Community describes a
display of arrowheads and artifacts
found in the Haw River Valley. The
Haw River Valley Web site (http://
www.hawrivervalley.com/) describes the
area as a large, fertile region
encompassing parts of Rockingham,
Caswell, Guilford, Alamance, and
Chatham Counties in North Carolina.

On November 23, 2006, the
Greensboro News Record ran an article
describing a strong storm depositing
“prodigious rain into the Haw River
valley and effectively shutting down
parts of the region.”

Boundary Evidence

According to the petitioner, the
boundary of the proposed Haw River
Valley viticultural area is based on
nearly the entirety of the Haw River
watershed’s distinctive underlying
geology and soils. The Haw River is
approximately 110 miles long, and the
proposed viticultural area includes that
portion of the Haw River between
Williamsburg and Griffins Crossroad, a
town located approximately 2.5 miles
northwest of Everett Jordan Lake. The
Haw River headwaters start northwest of
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Greensboro, and the river travels east
and south-southeast, gaining
momentum in the Piedmont region. The
river eventually flows into the Everett
Jordan Lake in Chatham County, joins
the Deep River south of the Everett
Jordan Lake dam, and then flows into
the Cape Fear River.

The urban, nonagricultural
Greensboro region lies close to, but
outside of, the proposed northwestern
portion of the boundary. Also, differing
geology, soils, and elevations
distinguish the Haw River watershed
from the Dan River watershed to the
north, the Inner Coastal Province to the
east, the Sandhills to the south, and the
western Piedmont Province to the west.

Distinguishing Features

According to the petitioner, the
distinguishing features of the proposed
Haw River Valley viticultural area
include its geology, soils, elevation, and
climate. The combination of the
underlying geology of the Haw River
Valley and its inland, nonmountainous
geography influences the soils and the
climate and creates a unique grape-
growing region.

Geology

The petitioner states that Matthew
Mayberry, of the Mayberry Land
Company in Elkin, North Carolina,
provided the geological data and
documentation for the Haw River Valley
viticultural area petition. Citing ‘“North
Carolina: The Years Before Man,” by
Fred Beyer (Carolina Academic Press,
Durham, North Carolina, 1991), Mr.
Mayberry provided an interpretation of
the geology in the Haw River Valley, as
follows.

The Piedmont and Blue Ridge
Provinces share a geologic history
dating back to the formation of the
continental landmasses. The mountain
building of the region is attributed to
plate tectonics, the spectrum of
uplifting, and erosion. Long-term
erosion has reduced the mountains to
lower, more level terrains that gently
slope toward the ocean. The Piedmont
and Coastal Plain landforms are part of
the erosional leveling process of the
third global tectonic cycle.

The rock units in the Haw River
Valley region date back approximately
700 million years. In contrast, the age of
the rock units of the Yadkin Valley
region, in the western part of the
Piedmont Province, date back
approximately 1.5 billion years.

The Haw River Valley region,
including its rock units, is the geological
result of volcanic metamorphism and
igneous activity stemming from island
arcs. Island arcs form when a

continental plate overrides an oceanic
plate, resulting in subduction zones that
create volcanoes. In the northeastern
part of the proposed viticultural area a
caldera formed in an area of formerly
intense volcanic activity. The caldera
collapsed into a 36- by 9-mile ellipse-
shaped area that igneous rock
eventually filled.

The proposed Haw River Valley
viticultural area lies in the Carolina
Slate Belt, a result of tectonic
movements of the North American and
African continental plates. The slate belt
trends to the northwest and disappears
under the Carolina Coastal Plain, which
extends southeast and eventually dips
under the Atlantic Ocean.

Finally, according to Mr. Mayberry,
the major rock types in the Haw River
Valley include the following: Porpyritic
Granite/Felsic Intrusive Complex, Felsic
Gneiss, Mafic Volcanics, Felsic
Volcanics, Intermediate Intrusive Rocks,
Mica Gneiss, and Mica Schist
(Muscovite and/or Biotite). The Haw
River Valley igneous and metamorphic
rocks, composed of magma, differ from
those rocks formed from magma in the
western Piedmont and Appalachian
Mountains.

Soils

The petitioner states that James Lewis,
soil scientist, Natural Resources
Conservation Service, United States
Department of Agriculture, provided the
soils information for the Haw River
Valley viticultural area petition. In his
research, Mr. Lewis consulted the
published soil surveys of Alamance,
Caswell, Chatham, Guilford, Orange,
and Rockingham Counties, North
Carolina, and available updates to
existing soil surveys.

According to Mr. Lewis, the soils of
the proposed Haw River Valley
viticultural area, compared to those of
the surrounding regions, have unique
and distinguishable characteristics.
Most of the soils in the Haw River
Valley are acidic and low in natural
fertility.

The proposed Haw River Valley
viticultural area is entirely in the udic
soil moisture regime. (The udic
moisture regime is common to soils of
humid climates with well-distributed
rainfall or with enough rain in summer
that the amount of stored moisture plus
rainfall is approximately equal to, or
exceeds, the amount of
evapotranspiration. In most years, at
some time during the year water moves
down through the soil.) Further, the
proposed viticultural area lies
dominantly in the thermic soil
temperature regime, averaging 59 to 72
degrees F at a soil depth of 20 inches.

The soils in the proposed viticultural
area formed primarily in residuum, or
saprolite, weathered from igneous,
intermediate, and mafic intrusive rocks
and in felsic and intermediate volcanic
rocks of the Carolina Slate Belt.

In the central portion of the proposed
Haw River Valley viticultural area, the
soils formed in residuum from mafic
intrusive rocks. In these areas the soils
have a clayey subsoil of mixed
mineralogy and slightly better natural
fertility than that of the soils to the east
and south. The Mecklenburg soils are on
nearly level and moderately steep
uplands. These soils have moderately
slow permeability. The Enon and Iredell
soils are on uplands and some side
slopes. These soils have a clayey
subsoil, and they have a high or very
high shrink-swell potential,
respectively; because of these
properties, they have poor internal
drainage and perch water during wet
periods.

In the western and northeastern
portions of the proposed viticultural
area, the soils formed mainly in igneous
and intermediate intrusive rocks. In
these areas the Cecil, Appling, Vance,
Helena, and Sedgefield soils are
dominant. Typically, these soils are
deep and have a clayey subsoil. Also
scattered throughout these areas are the
Enon and Iredell soils formed in mafic,
intrusive rocks.

In the northwesternmost portion of
the proposed viticultural area, the soils
formed in residuum derived from
metamorphic rocks. In this area the
Fairview, Clifford, Toast, and Rasalo
soils on nearly level to steep uplands
are dominant. Further, except for the
Rasalo soils, these soils are very deep
and well drained, and have a clayey
subsoil, moderate permeability, and
good internal structure. In the Rasalo
soils, because of high shrinking and
swelling in the clayey subsoil and slow
permeability, the soils tend to perch
water during wet periods.

In the eastern and southern portions
of the Haw River Valley and in parts of
the southwestern and northwestern
portions, the soils formed primarily in
residuum derived from felsic and
intermediate volcanic rocks. In these
areas the Georgeville and Herndon soils
are very deep and well drained, and
have a loamy surface layer, a clayey
subsoil, moderate permeability, and
good internal structure. These soils are
on gently sloping to moderately steep
uplands. Also in these areas are the
Callison, Secrest, and Kirksey soils.
These soils are moderately well drained
and have a loamy surface layer and
subsoil. These soils are on level flats
and gently sloping upland ridges, in
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depressions, and around heads of
drains. They vary in depth depending
on the underlying soft and hard
bedrock; consequently, they have poor
internal drainage and perch water
during wet periods.

The soils weathered from rocks
within the proposed Haw River Valley
viticultural area have significant
differences compared to the soils in the
surrounding areas to the east, west, and
south. However, they are similar to the
soils in the surrounding north portion
and in the northwesternmost portion of
the proposed viticultural area.

East of the proposed Haw River Valley
viticultural area, on the Inner Coastal
Plain, the soils, predominantly Udults,
have a thermic temperature regime, a
udic moisture regime, a loamy or sandy
surface layer, and a loamy or clayey
subsoil. The soils are generally deep and
well drained to poorly drained, and
maintain adequate moisture during the
viticultural growing season.

West of the proposed Haw River
Valley viticultural area, most soils
formed in saprolite weathered from
igneous intrusive rocks and some
gneisses and schists of the Charlotte
Belt. However, some soils formed in
residuum derived from intrusions of
mafic rocks and have a clay subsoil of
mixed mineralogy. The Gaston and
Mecklenburg soils have moderate or
moderately slow permeability and are
moderately suitable for viticulture. The
Enon and Iredell soils are also west of
the proposed viticultural area.

According to “Scientists Study Why
More Storms Form in the Sandhills in
the Summer,” a news release dated July

5, 2001, from North Carolina State
University, the soils are deep and sandy
in the Sandhills region south of the
proposed Haw River Valley viticultural
area. Unlike the clay soils in the
Piedmont, these soils, like the sandy
loam of the Inner Coastal Plain, do not
have much clay.

Elevation

The elevations in the proposed Haw
River Valley viticultural area range from
350 feet at the southeastern boundary
corner to over 800 feet at the
northwestern boundary corner,
according to elevation maps by John
Boyer (Virginia Polytechnic Institute
and State University, 2001) that the
North Carolina Grape Council provided.
The four physiographic regions of North
Carolina are the eastern Outer Coastal
Plain, the Inner Coastal Plain, the
central Piedmont Province, and the
western Blue Ridge Province, as shown
on the Physiography of North Carolina
map by M.A. Medina et al. (North
Carolina Geological Survey, Division of
Land Resources, 2004).

The Haw River Valley region lies in
the Piedmont Province near the
demarcation of the fall line with the
Inner Coastal Plain, according to
“History and Environment of North
Carolina’s Piedmont Evolution of a
Value-Added Society,” by John Rogers
(University of North Carolina,
Department of Geology, 1999). Areas
near the fall zone vary from 300 to 600
feet in elevation, in contrast with the
approximately 1,500-foot elevation at
the foot of the Blue Ridge Mountains, as
shown on the Boyer maps.

The Piedmont Province consists of
generally rolling, well rounded hills and
ridges with a difference in elevation of
a few hundred feet between the hills
and valleys, according to the Boyer
maps. The Inner Coastal Plain, which
has stair-step planar terraces that dip
gently toward the ocean, ranges from 25
to 600 feet in elevation, the petitioner
explains.

Climate

The climatic features that distinguish
the proposed Haw River Valley
viticultural area are precipitation, air
temperature, and growing season,
according to the petitioner. The Haw
River Valley has more moderate
temperatures and greater precipitation
than those in the surrounding areas
outside the proposed boundary line.
The climate within the Haw River
Valley, which is generally similar
throughout, varies from the surrounding
regions outside the proposed
viticultural area, according to data
obtained from the Southeast Regional
Climate Center (SRCC) and from
horticultural information leaflets by
Katharine Perry (North Carolina State
University, revised December 1998).

The data from SRCC includes those
from stations within and outside the
boundary line of the proposed Haw
River Valley viticultural area, according
to the petitioner. The table below lists
the SRCC weather stations consulted
and the direction and distance of the
location of each weather station in
relation to the Haw River Valley.

Weather station

Compass direction from Haw River Valley

Approximate distance from Haw River Valley

Brookneal, Virginia
Louisburg, North Carolina ...
Pinehurst, North Carolina ....
Mocksville, North Carolina

84 miles.
52 miles.
70 miles.
50 miles.

The air temperatures in the Haw River
Valley region are generally warmer than
those in the area to the north, cooler
than those in the areas to the south and
east, and similar to those in the area to

the west on the Piedmont Province, the
petitioner explains using SRCC data.
The petitioner also provides, in the table
below, the SRCC average annual high
and low air temperatures, snow

accumulation, and rainfall for the Haw
River Valley and the areas outside the
proposed boundary line.

Average annual
Relation to the proposed Haw River Valley viticultural area : : : Snow :
High air Low air accumulation Rainfall
temperature | temperature (in.) (in.)
Inside the boundary liNe ..o 69.8 °F 46.6 °F 5.9 45.27
To the north 67 °F 42°F 11.3 41.65
To the east 71.4°F 46 °F 41 45.98
To the south 72.7°F 49.2°F 4.1 49.11
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Average annual
Relation to the proposed Haw River Valley viticultural area High air Low air accfrrqggtion Rainfall
temperature | temperature (in.) (in.)
Lo (1= 30 7= SRS 70°F 451 °F 9.9 4457

According to the petitioner, the
annual frost-free growing season of the
proposed Haw River Valley viticultural
area runs from April 1 to November 1
and totals 214 days. The growing season
is 2 to 4 weeks longer than that for the
region to the west, and is similar to
those for the regions to the immediate
south and to the east of the proposed
boundary line. The growing season
length and frost-free dates fall within
the parameters for successful viticulture
of vinifera, hybrid, and Muscadine
grapes, according to the ‘““Analysis for
Viticultural Suitability in North
Carolina,” a map prepared by John
Boyer (Virginia Polytechnic Institute
and State University, 2001).

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 81
regarding the proposed Haw River
Valley viticultural area in the Federal
Register (73 FR 16800) on March 31,
2008. In that notice, TTB invited
comments by May 30, 2008, from all
interested persons. We expressed
particular interest in receiving
comments on whether the proposed area
name, Haw River Valley, as well as the
Haw River name, would result in a
conflict with currently used brand
names. We also solicited comments on
the sufficiency and accuracy of the
name, boundary, climatic, and other
required information submitted in
support of the petition. We received
four comments from individuals in
response to that notice. All four
comments supported the establishment
of the Haw River Valley viticultural area
as proposed.

TTB Finding

After careful review of the petition
and the comments received, TTB finds
that the evidence submitted supports
the establishment of the proposed
viticultural area. Therefore, under the
authority of the Federal Alcohol
Administration Act and part 4 of our
regulations, we establish the “Haw
River Valley” viticultural area in
Alamance, Caswell, Chatham, Guilford,
Orange, and Rockingham Counties,
North Carolina, effective 30 days from
the publication date of this document.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this document.

Maps

The maps for determining the
boundary of the viticultural area are
listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area
and its inclusion in part 9 of the TTB
regulations, its name, “Haw River
Valley,” is recognized under 27 CFR
4.39(i)(3) as a name of viticultural
significance. The text of the new
regulation clarifies this point. In
addition, with the establishment of the
Haw River Valley viticultural area, the
name ‘“Haw River” standing alone will
be considered a term of viticultural
significance. Consumers and vintners
could reasonably attribute the quality,
reputation, or other characteristic of
wine made from grapes grown in the
proposed Haw River Valley viticultural
area to the name Haw River itself. A
name also has viticultural significance
when so determined by a TTB officer
(see 27 CFR 4.39(i)(3)). Therefore, the
proposed part 9 regulatory text set forth
in this document specifies both “Haw
River Valley” and “Haw River” as terms
of viticultural significance for purposes
of part 4 of the TTB regulations.

Once this final rule becomes effective,
wine bottlers using “Haw River Valley”
or “Haw River” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use the viticultural
area’s full name, “Haw River Valley,” as
an appellation of origin.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by

that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other viticulturally significant term
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a previously
approved label uses the name “Haw
River Valley” or “Haw River” for a wine
that does not meet the 85 percent
standard, the previously approved label
will be subject to revocation upon the
effective date of the establishment of the
Haw River Valley viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other term of viticultural
significance that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

N.A. Sutton of the Regulations and
Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
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The Regulatory Amendment

m For the reasons discussed in the
preamble, we amend 27 CFR, chapter 1,
part 9, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Amend subpart Cby adding § 9.214
to read as follows:

§9.214 Haw River Valley.

(a) Name. The name of the viticultural
area described in this section is “Haw
River Valley”. For purposes of part 4 of
this chapter, “Haw River Valley” and
“Haw River” are terms of viticultural
significance.

(b) Approved maps. The two United
States Geological Survey 1:100,000-scale
metric topographic maps used to
determine the boundary of the Haw
River Valley viticultural area are titled:

(1) Greensboro, North Carolina, 1984;
and

(2) Chapel Hill, North Carolina, 1984.

(c) Boundary. The Haw River Valley
viticultural area is located in all of
Alamance County and portions of
Caswell, Chatham, Guilford, Orange,
and Rockingham Counties. The
boundary of the Haw River Valley
viticultural area is as described below:

(1) Begin at a point on the Greensboro
map at the intersection of the Caswell
and Orange Counties boundary line
with Lynch Creek, southeast of Corbett
and the Corbett Ridge, and then proceed
in a straight line southeast 2 miles to the
intersection of North Carolina State
Highway 49 and an unnamed, light-duty
road, known locally as McCulloch Road,
located approximately 1 mile northeast
of Carr, in west Orange County; then

(2) Proceed in a straight line south-
southwest 11.9 miles, crossing over U.S.
Interstate 85, to Buckhorn at Turkey Hill
Creek in west Orange County; then

(3) Proceed in a straight line southeast
5.2 miles, crossing onto the Chapel Hill
map, to its intersection with Dodsons
Crossroad and an unnamed, light-duty
road that runs generally north-northeast-
south-southwest in west Orange County;
then

(4) Proceed south-southwest on the
unnamed, light-duty road 3.4 miles to
its intersection with North Carolina
State Highway 54, also known as Star
Route 54, east of White Cross in west
Orange County; then

(5) Proceed southeast in a straight line
14.1 miles, crossing over Terrells

Mountain, Wilkinson Creek and several
of its eastern tributaries, and U.S. Route
15-501, until the line intersects with an
unnamed road, known locally as Gilead
Church Road, and U.S. Route 64 at
Griffins Crossroads in Chatham County;
then

(6) Proceed generally west along U.S.
Route 64 approximately 20.7 miles to its
intersection with U.S. Route 421 in Siler
City, Chatham County; then

(7) Proceed generally northwest on
U.S. Route 421 approximately 5.6 miles
to its intersection with the Randolph
County line, southeast of Staley; then

(8) Proceed straight north along the
Randolph County line 7.4 miles to its
intersection with the Guilford County
line; then

(9) Proceed straight west along the
Randolph County line 5.8 miles to its
intersection with U.S. Route 421; then

(10) Proceed in a straight line north-
northwest 20.5 miles, crossing onto the
Greensboro map, to its intersection with
U.S. Route 29 and North Carolina State
Highway 150, between Browns Summit
and Monticello in Guilford County; then

(11) Proceed generally east and north
on North Carolina State Highway 150
approximately 4.3 miles to its
intersection with North Carolina State
Highway 87, east-northeast of
Williamsburg in southeast Rockingham
County; then

(12) Proceed in a straight line east-
northeast 8.3 miles, crossing over the
Caswell County line to a point at the
intersection of the 236-meter elevation
line, as marked on the map, and an
unnamed road, known locally as Cherry
Grove Road; then

(13) Proceed east and southeast along
the unnamed road, known locally as
Cherry Grove Road, 5 miles to its
intersection with North Carolina State
Highway 62 at Jericho in Caswell
County; then

(14) Proceed generally southeast on
North Carolina State Highway 62
approximately 1.8 miles to its
intersection with an unnamed road,
known locally as Bayne’s Road at
Anderson in Caswell County; then

(15) Proceed generally east on the
unnamed road known locally as Baynes
Road 2 miles to its intersection with
North Carolina State Highway 119 at
Baynes in Caswell County; then

(16) Proceed generally south-
southeast along North Carolina State
Highway 119 approximately 1.7 miles to
its intersection with the Caswell County
line; then

(17) Proceed straight east along the
Caswell County line 4.3 miles to the
beginning point.

Signed: January 23, 2009.
John J. Manfreda,
Administrator.
Approved: February 17, 2009.
Timothy E. Skud,
Deputy Assistant Secretary, (Tax, Trade, and
Tariff Policy).
[FR Doc. E9-7035 Filed 3—27-09; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF LABOR

Office of Labor-Management
Standards

29 CFR Part 470
RIN 1215-AB71

Obligation of Federal Contractors and
Subcontractors; Notice of Employee
Rights Concerning Payment of Union
Dues or Fees

AGENCY: Office of Labor-Management
Standards, Employment Standards
Administration, Labor.

ACTION: Final rule; rescission of
regulations.

SUMMARY: This final rule rescinds the
regulations found at 29 CFR part 470,
which implemented Executive Order
13201. Executive Order 13496, signed
by President Obama on January 30, 2009
and published in the Federal Register
on February 4, 2009, revoked Executive
Order 13201, thus removing the
authority under which such regulations
were promulgated. Accordingly, the
Secretary of Labor (the “Secretary”) is
issuing this final rule to rescind the
regulations that implement and enforce
the now-revoked Executive Order
13201.

DATES: Effective Date: March 30, 2009.

FOR FURTHER INFORMATION CONTACT:
Denise M. Boucher, Director, Office of
Policy Reports and Disclosure, Office of
Labor-Management Standards,
Employment Standards Administration,
U.S. Department of Labor, 200
Constitution Avenue, NW., Suite N—
5609, Washington, DC 20210, (202) 693—
1185. This number is not toll-free.

SUPPLEMENTARY INFORMATION: On
January 30, 2009, President Obama
signed Executive Order 13496, which
revokes Executive Order 13201 and
instructs executive departments and
agencies to revoke any orders, rules,
regulations, or policies implementing or
enforcing Executive Order 13201.
Executive Order 13496, Section 13, 74
FR 6107 (February 4, 2009). Pursuant to
the now-revoked Executive Order
13201, the Secretary promulgated
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regulations implementing and enforcing
its terms, 29 CFR Part 470, which
required government contractors and
subcontractors to post notices informing
their employees of certain rights under
federal law. These regulations also
required federal contracting agencies
and covered government contractors
and subcontractors to include certain
provisions of the Order in their
contracts, subcontracts, and purchase
orders.

Because Executive Order 13496
expressly revokes Executive Order
13201, the authority for the Secretary’s
implementing regulations at 29 CFR Part
470 no longer exists. As a result, the
implementing regulations are now
without force and effect, and the
Secretary no longer enforces them.
Consequently, this final rule rescinds
these regulations.

The Secretary has determined that it
need not publish the rescission of these
regulations as a proposed rule, as
generally required by the
Administrative Procedure Act (“APA”’),
5 U.S.C. 553(b). Notice to the public and
provision of a public comment period
for this rule are unnecessary because
Executive Order 13201, which
authorized 29 CFR Part 470, has been
revoked, and, therefore, no legal basis
exists for these regulations.
Furthermore, Section 13 of Executive
Order 13496 provides that regulations
implementing Executive Order 13201
shall be promptly revoked. Therefore,
good cause exists for dispensing with
the notice and comment requirements of
the APA. 5 U.S.C. 553(b)(B). For the
same reasons, good cause exists to make
this rule effective immediately upon
publication of this rule. 5 U.S.C.
553(d)(3).

Regulatory Procedures
Executive Order 12866

This final rule has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Department has
determined that this rule is not a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review. The
Department has also determined that
this rule is not “economically
significant” as defined in section 3(f)(1)
of Executive Order 12866. Therefore, the
information enumerated in section
6(a)(3)(C) of the order is not required.

Regulatory Flexibility Act

This rescission is not a rule as defined
in the Regulatory Flexibility Act (5
U.S.C. 601(2) and 604(a)) because a
general notice of proposed rulemaking

was not published nor an opportunity
for notice and public comment provided
in connection therewith. Therefore, a
regulatory flexibility analysis under the
Regulatory Flexibility Act is not
required. The Secretary has certified
this conclusion to the Chief Counsel for
Advocacy of the Small Business
Administration.

Unfunded Mandates Reform

Unfunded Mandates Reform Act of
1995—This rule will not include any
Federal mandate that may result in
increased expenditures by State, local,
and tribal governments, in the aggregate,
of $100 million or more, or in increased
expenditures by the private sector of
$100 million or more.

Paperwork Reduction Act

This rule contains no new
information collection requirements for
purposes of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 29 CFR Part 470

Administrative practice and
procedure, Government contracts,
Union dues, Labor unions.

m Accordingly, pursuant to Executive
Order 13496 and for the reasons stated
herein, the Secretary hereby amends
Title 29 of the Code of Federal
Regulations, Subchapter C, by removing
Part 470 and reserving it for future use.
Authority: Executive Order 13496.
Signed in Washington, DG, this 24th day of
March, 2009.
Shelby Hallmark,

Acting Assistant Secretary for Employment
Standards.

Andrew D. Auerbach,

Deputy Director, Office of Labor-Management
Standards.

[FR Doc. E9-6926 Filed 3—27-09; 8:45 am]
BILLING CODE 4510-CP-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2008-0070]
RIN 1625-AA87

Security Zone; Port of Mayaguez,
Puerto Rico

AGENCY: Coast Guard, DHS.

ACTION: Interim rule with request
comments.

SUMMARY: The Coast Guard is
establishing 50 yard moving and fixed
security zones around cruise ships
entering, departing, mooring or
anchoring at the Port of Mayaguez,
Puerto Rico. This proposed regulation is
necessary to protect cruise ships
operating in this port. This interim rule
excludes entry into the security zones
by all vessels, with the exception of
servicing pilot boats and assisting tug
boats, without the express permission of
the Captain of the Port San Juan or a
designated representative.

DATES: This interim rule is effective
April 29, 2009. Comments and related
material must reach the Docket
Management Facility on or before April
29, 2009.

ADDRESSES: You may submit comments
identified by docket number USCG—
2008-0070 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these methods. For instructions
on submitting comments, see the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this interim rule,
call Lieutenant Junior Grade Rachael
Love of Sector San Juan, Prevention
Operations Department at (787)-289—
2071. If you have questions on viewing
or submitting material to the docket, call
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Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG—-2008-0070),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert “USCG—
2008-0070" in the Docket ID box, press
Enter, and then click on the balloon
shape in the Actions column. If you
submit your comments by mail or hand
delivery, submit them in an unbound
format, no larger than 8% by 11 inches,
suitable for copying and electronic
filing. If you submit them by mail and
would like to know that they reached
the Facility, please enclose a stamped,
self-addressed postcard or envelope. We
will consider all comments and material
received during the comment period
and may change this rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, select the

Advanced Docket Search option on the
right side of the screen, insert USCG—
2008-0070 in the Docket ID box, press
Enter, and then click on the item in the
Docket ID column. You may also visit
either the Docket Management Facility
in Room W12-140 on the ground floor
of the Department of Transportation
West Building, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays;
or the USCG Sector San Juan,
Prevention Operations Department, 5
Calle La Puntilla, San Juan, PR 00901,
between 7:30 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
We have an agreement with the
Department of Transportation to use the
Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before April 29, 2009 using
one of the four methods specified under
ADDRESSES. Please explain why you
believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Regulatory Information

On September 23, 2008, we published
a notice of proposed rulemaking
(NPRM) entitled Security Zone; Port of
Mayaguez, Puerto Rico in the Federal
Register (73 FR 54757). We received no
letters commenting on the proposed
rule. No public meeting was requested,
and none was held.

Background and Purpose

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia, and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. In addition,
the ongoing operations in the Middle
East have made it prudent for U.S. ports
to be on a higher state of alert because
the Al-Qaeda organization and other
similar organizations have declared an

ongoing intention to conduct armed
attacks on U.S. interests worldwide. Due
to these concerns, security zones around
passenger vessels are necessary to
ensure the safety and protection of the
passengers aboard. As part of the
Diplomatic Security and Antiterrorism
Act of 1986 (Pub. L. 99-399), Congress
amended section 7 of the Ports and
Waterways Safety Act (PWSA), 33
U.S.C. 1226, to allow the Coast Guard to
take actions, including the
establishment of security zones, to
prevent or respond to acts of terrorism
against individuals, vessels, or public or
commercial structures. Moreover, the
Coast Guard has authority to establish
security zones pursuant to the Act of
June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50
U.S.C. 191 et seq.) (the “Magnuson
Act”), and implementing the regulations
promulgated by the President in
subparts 6.01 and 6.04 of part 6 of title
33 of the Code of Federal Regulations.

The Coast Guard has established
similar rules in the ports of San Juan, St.
Thomas, and Frederiksted, St. Croix.
This regulation was not necessary in the
past because cruise ships only recently
began to hail at the Port of Mayaguez.

For the aforementioned reasons, the
Coast Guard is establishing moving and
fixed security zones to prevent vessels
or persons from accessing the navigable
waters around and under passenger
vessels in the Port of Mayaguez, Puerto
Rico. Due to the continued heightened
security concerns, this rule is necessary
to provide for the safety of the port, the
vessels, and the passengers and crew on
the vessels.

Discussion of Comments and Changes

Although no comments were received
on the NPRM, the COTP would like to
receive comments on a proposed change
to the regulated text before issuing a
final rule. The purpose of this change
would be to clarify which vessels are
considered cruise ship vessels.

The pertinent sentence from the
regulatory text in the NPRM reads as
follows:

Cruise ship means a passenger vessel
greater than 100 feet in length that is
authorized to carry more than 150 passengers
for hire, except for a ferry.

The replacement language proposed
for the final rule would read as follows:

Cruise ship means any vessel over 100
gross register tons, carrying more than 12
passengers for hire.

The difference between the two
versions is that in the final rule, instead
of being defined by its length, a cruise
ship would be defined by its gross
tonnage and can carry more than 12



14048

Federal Register/Vol. 74, No. 59/Monday, March 30, 2009/Rules and Regulations

passengers instead of more than 150
passengers.

Regulatory Analyses

We developed this interim rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.

This rule may have impact on the
public, but these potential impacts will
be minimized for the following reason:
there is ample room for vessels to
navigate around this proposed security
zone. Also, the Captain of the Port San
Juan may, on a case-by-case basis, allow
persons or vessels to enter the proposed
security zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit, anchor, or
moor within 50 yards of a cruise ship
in the Port of Mayaguez. This rule will
not have a significant impact on a
substantial number of small entities
because cruise ships infrequently visit
the Port of Mayaguez and small vessel
traffic would be able to safely transit
around the security zones.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see

ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive

Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
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systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 5100.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. Paragraph
(34)(g) covers regulations establishing,
disestablishing, or changing security
zones. This rule involves establishing a
security zone in the Port of Mayaguez.
An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Public
Law 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add: § 165.778 to read as follows:

§165.778 Security Zone; Port of
Mayaguez, Puerto Rico.

(a) Security zone. A moving and fixed
security zone is established around all
cruise ships entering, departing,
mooring, or anchoring in the Port of
Mayaguez, Puerto Rico. The regulated
area includes all waters from surface to
bottom within a 50-yard radius of the
vessel. The zone is activated when a
cruise ship on approach to the Port of
Mayaguez enters within 1 nautical mile
of the Bahia de Mayaguez Range Front
Light located in position 18°13"12” N

067°10746” W. The zone is deactivated
when a cruise ship departs the Port of
Mayaguez and is no longer within 1
nautical mile of the Bahia de Mayaguez
Range Front Light.

(b) Definitions. As used in this
section:

Cruise ship means any vessel over 100
gross registered tons, carrying more than
12 passengers for hire.

Designated representative means
Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels and Federal, State,
and local officers designated by or
assisting the Captain of the Port San
Juan in the enforcement of the security
zone.

Vessel means every description of
watercraft or other artificial contrivance
used, or capable of being used, as a
means of transportation on water,
except U.S. Coast Guard or U.S. Naval
vessels and servicing pilot and tug
boats.

(c) Regulations. (1) No person or
vessel may enter into the security zone
under this section unless authorized by
the Captain of the Port San Juan.

(2) Vessels seeking to enter a security
zone established in this section, may
contact the COTP on VHF channel 16 or
by telephone at (787) 289-2041 to
request permission.

(3) All persons and vessels granted
permission to enter the security zone
must comply with the orders of the
Captain of the Port San Juan and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast
Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

(d) Effective period. This section is
effective on April 29, 2009.

Dated: February 20, 2009.
E. Pino,

Captain, U.S. Coast Guard, Captain of the
Port San Juan.

[FR Doc. E9—6976 Filed 3—27—-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service
36 CFR Parts 223 and 261
RIN 0596-AB81

Sale and Disposal of National Forest
System Timber; Special Forest
Products and Forest Botanical
Products

AGENCY: Forest Service, USDA.

ACTION: Notice of Delay of Effective
Date.

SUMMARY: The Department is delaying
the effective date of this rule for an
additional 60 days. The Department
previously delayed the effective date
and sought comment for 30 days ending
on March 2, 2009 (74 FR 5107). More
time is needed for the Forest Service to
properly respond to the comments and
to consider any potential changes to the
rule. The rule regulates the sustainable
free use, commercial harvest, and sale of
special forest products and forest
botanical products from National Forest
System lands.

DATES: The effective date for the rule
published at 73 FR 79367, December 29,
2008, is delayed until May 29, 2009.
FOR FURTHER INFORMATION CONTACT:
Richard Fitzgerald, Forest Service,
Forest Management Staff, (202) 205—
1753. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

Dated: March 25, 2009.
Ann Bartuska,

Acting Deputy Under Secretary, Natural
Resources and Environment.

[FR Doc. E9-7075 Filed 3-26—09; 11:15 am)]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

[FWS-R7-EA-2007-0025; 70101-1335—
0064L6]

RIN 1018-AV72

Subsistence Management Regulations
for Public Lands in Alaska—2009-10
and 2010-11 Subsistence Taking of
Fish Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Final rule.

SUMMARY: This final rule establishes
regulations for seasons, harvest limits,
methods, and means related to taking of
fish for subsistence uses during the
2009-10 and 2010-11 regulatory years.
The Federal Subsistence Board
completes the biennial process of
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revising subsistence fishing and
shellfishing regulations in odd-
numbered years and subsistence
hunting and trapping regulations in
even-numbered years; public proposal
and review processes take place during
the preceding year. The Board also
addresses customary and traditional use
determinations during the applicable
biennial cycle. This rulemaking replaces
the fish taking regulations that expire on
March 31, 2009.

DATES: Section __ .24(a)(2) is effective
April 1, 2009. Sections .27 and
.28 are effective April 1, 2009,
through March 31, 2011.

ADDRESSES: The Board meeting
transcripts are available for review at
the Office of Subsistence Management,
1011 East Tudor Road, MS 121,
Anchorage, AK 99503, or on the Office
of Subsistence Management website
(http://alaska.fws.gov/asm/home.html).

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Peter J. Probasco, Office of
Subsistence Management; (907) 786—
3888 or subsistence@fws.gov. For
questions specific to National Forest
System lands, contact Steve Kessler,
Regional Subsistence Program Leader,
USDA, Forest Service, Alaska Region;
(907) 743-9461.

SUPPLEMENTARY INFORMATION:

Background

Under Title VIII of the Alaska
National Interest Lands Conservation
Act (ANILCA) (16 U.S.C. 3111-3126),
the Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
jointly implement the Federal
Subsistence Management Program. This

program grants a preference for
subsistence uses of fish and wildlife
resources on Federal public lands and
waters in Alaska. The Secretaries first
published regulations to carry out this
program in the Federal Register on May
29,1992 (57 FR 22940). The Program
has subsequently amended these
regulations several times. Because this
program is a joint effort between Interior
and Agriculture, these regulations are
located in two titles of the Code of
Federal Regulations (CFR): Title 36,
“Parks, Forests, and Public Property,”
and Title 50, “Wildlife and Fisheries,”
at 36 CFR 242.1-28 and 50 CFR 100.1-
28, respectively. The regulations contain
subparts as follows: Subpart A, General
Provisions; Subpart B, Program
Structure; Subpart C, Board
Determinations; and Subpart D,
Subsistence Taking of Fish and Wildlife.

Federal Subsistence Board

Consistent with subpart B of these
regulations, the Departments established
a Federal Subsistence Board to
administer the Federal Subsistence
Management Program. The Board is
made up of:

¢ Chair appointed by the Secretary of
the Interior with concurrence of the
Secretary of Agriculture;

e Alaska Regional Director, U.S. Fish
and Wildlife Service;

o Alaska Regional Director, U.S.
National Park Service;

o Alaska State Director, U.S. Bureau of
Land Management;

» Alaska Regional Director, U.S.
Bureau of Indian Affairs; and

o Alaska Regional Forester, U.S. Forest
Service.

Through the Board, these agencies
participate in the development of
regulations for subparts A, B, and C,

TABLE 1: MODIFICATIONS TO § .24,

which set forth the basic program, and
they continue to work together on
regularly revising the subpart D
regulations, which, among other things,
set forth specific harvest seasons and
limits.

Federal Subsistence Regional Advisory
Councils

In administering the program, the
Secretaries divided Alaska into 10
subsistence resource regions, each of
which is represented by a Regional
Council. The Regional Councils provide
a forum for rural residents with personal
knowledge of local conditions and
resource requirements to have a
meaningful role in the subsistence
management of fish and wildlife on
Federal public lands in Alaska. The
Regional Council members represent
varied geographical, cultural, and user
diversity within each region.

The Board addresses customary and
traditional use determinations during
the applicable biennial cycle. Section
.24 (customary and traditional use
determinations) was originally
published in the Federal Register on
May 29, 1992 (57 FR 22940). The
regulations at 36 CFR 242.4 and 50 CFR
100.4 define “customary and traditional
use” as “‘a long-established, consistent
pattern of use, incorporating beliefs and
customs which have been transmitted
from generation to generation. . . .”
Since that time, the Board has made a
number of customary and traditional
use determinations at the request of
impacted subsistence users. Those
modifications, along with some
administrative corrections, were
published in the Federal Register as
follows:

Federal Register citation

Date of publication:

Rule made changes to the following provi-
sions of  .24:

59 FR 27462 .....ooieiiiiieeieeeeie e May 27, 1994 .....ooiiiiiieiee e Wildlife and Fish/Shellfish.
59 FR 51855 ... October 13, 1994 ... Wildlife and Fish/Shellfish.
60 FR 10317 oot February 24, 1995 ........cccoviiiiiiiiiieseee Wildlife and Fish/Shellfish.
61 FR 39698 ......cceiiiiieieieeeeie e July 30, 1996 ...oeeiiiieeieeeee e Wildlife and Fish/Shellfish.
62 FR 29016 ...coviviiiiiiiiienieneeieniee e May 29, 1997 ..o Wildlife and Fish/Shellfish.
63 FR 35332 ..ot June 29, 1998 ......coviriiiieieeee s Wildlife and Fish/Shellfish.
63 FR 46148 ..o August 28, 1998 .......ccoevirerrereiieere e Wildlife and Fish/Shellfish.
64 FR 1276 ..oooeieiiieie et January 8, 1999 ... Fish/Shellfish.

64 FR 35776 ..o July 1, 1999 .o Wildlife.

65 FR 40730 ...ocveiviiieeeeienienie e JUNe 30, 2000 ...c.eeueeiiriinieieieeeee s Wildlife.
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TABLE 1: MODIFICATIONS TO §  .24.—Continued

Federal Register citation

Date of publication:

Rule made changes to the following provi-
sions of _ .24:

66 FR 10142 ..ot February 13, 20071 ....cccviirirerceieeeeseeeeee Fish/Shellfish.
66 FR 33744 ..ot JUne 25, 20071 .o Wildlife.
67 FR 5890 ...ooeieiiiiiiiieieeie e February 7, 2002 .......ccccoeeiiiiiiiiieiee e Fish/Shellfish.
67 FR 43710 oot JUNe 28, 2002 ......oceeuiriiriiieieeee s Wildlife.
B8 FR 7276 ..o February 12, 2003 .......ccccooevereereieeeseeeeee Fish/Shellfish.

Note: The Board met May 20-22, 2003, but did n

ot make any additional customary and traditional

use determinations.

B9 FR 5018 ... February 3, 2004 ........cccooiiiiiiiie e Fish/Shellfish.
B9 FR 40174 ..o JUly 1, 2004 ..o s Wildlife.
70 FR 13377 e March 21, 2005 .....ocoooiiiiieeee e Fish/Shellfish.
70 FR 36268 ......oeeeiiieeeiee e June 22, 2005 .......oooiiiiieiee s Wildlife.
71 FR 15569 ....oovviieiiieeeeeeee et March 29, 2006 .........cccovveeeeeeieiiieeeee e Fish/Shellfish.
71 FR 37642 ...t JUNE 30, 2006 ......ooveiiiieeiieie e Wildlife.
T2 FR 12676 ...oovecveieeceeiieeteeeeeeeenie e March 16, 2007 ......ccceeveninreeeereneresreeeeas Fish/Shellfish.

Note: The Board met December 11-13, 2007, but

did not make any additional customary and traditional use determinations.

72 FR 73426

December 27, 2007

Wildlife/Fish.

73 FR 35726

June 26, 2008 .........oeeiieieiere e

Wildlife.

Current Rule

The Departments published a
proposed rule on April 17, 2008 (73 FR
20887), to amend subparts C and D of
36 CFR 242 and 50 CFR 100. The
proposed rule opened a comment
period, which closed on June 30, 2008.
The Departments advertised the
proposed rule by mail, radio, and
newspaper. During that period, the
Regional Councils met and, in addition
to other Regional Council business,
received suggestions for proposals from
the public. The Board received a total of
15 proposals for changes to subparts C
and D. After the proposal period closed,
the Board prepared a booklet describing
the proposals and distributed them to
the public; this was also available
online. The public then had an
additional 30 days in which to comment
on the proposals for changes to the
regulations.

The 10 Regional Councils met again,
received public comments, and
formulated their recommendations to
the Board on proposals for their
respective regions. The Regional
Councils had a substantial role in
reviewing the proposed rule and making
recommendations for the final rule.
Moreover, a Council Chair, or a
designated representative, presented
each Council’s recommendations at the

Board meeting of January 13-15, 2009.
These final regulations reflect Board
review and consideration of Regional
Council recommendations and public
comments. The public has had
extensive opportunity to review and
comment on all changes. In section
__.24(a)(2) corrections to the spelling of
certain village names and an updated
format have been made, resulting in a
more readable document.

Of the 15 proposals, the Board
adopted five, rejected five, deferred
four, and one was withdrawn by the
proponent. Of the five adopted
proposals, three were adopted with
modifications. The Board deferred four
proposals to allow collection of
additional information.

Summary of Proposals Rejected by the
Board

The Board rejected or deferred nine
proposals. The rejected proposals were
recommended for rejection by at least
one of the Regional Councils, except for
the one noted in this summary. Detailed
information relating to justification for
the action on each proposal may be
found in the Board meeting materials
and transcripts, available for review at
the Office of Subsistence Management,
1011 East Tudor Road, MS 121,
Anchorage, Alaska 99503, or on the

Office of Subsistence Management
website (http://alaska.fws.gov/asm/
home.html).

¢ The Board rejected one proposal to
alter various management components
of the Prince of Wales/Kosciusko
Islands and the Southeast Alaska
Federal subsistence steelhead fisheries
as unnecessarily restrictive for
subsistence users and not supported by
substantial evidence.

e The Board rejected one proposal to
stop the issuance of Federal subsistence
fishing permits for streams crossed by or
adjacent to the Juneau road system as
unnecessarily restrictive for subsistence
users.

¢ The Board rejected one proposal to
recognize a customary and traditional
use determination for residents of
Ninilchik for resident fish in the Kenai
Peninsula District waters north of and
including the Kenai River drainage,
contrary to the modified proposal
recommendation of the Southcentral
Council, based on a lack of substantial
evidence.

¢ The Board rejected one proposal to
revise Federal regulatory language to be
more consistent with State regulations
in the Gook Inlet area concerning the
harvest of rainbow/steelhead, Arctic
grayling, and burbot as being
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unnecessarily restrictive for subsistence
users.

¢ The Board rejected one proposal to
allow dipnetting from the banks of the
Kenai River at the Moose Range
Meadows site, based on conservation
concerns.

¢ The Board deferred one proposal to
have “no Federal subsistence priority”
for customary and traditional use
determination for the Juneau road
system area to allow more time to
develop a complete analysis of
customary and traditional use of fish in
Districts 11 and 15.

e The Board deferred one proposal to
close Federal public waters in the
Makhnati Island area to the harvest of
herring and herring spawn except for
Federally qualified subsistence users to
allow completion and analysis of
studies being conducted, for a period
not to exceed two years.

e The Board deferred two proposals,
one that would restrict gillnet mesh size
and one to restrict gillnet depth on the
Yukon River not to extend beyond April
2010. The Board based its decisions on
the need for additional evidence to
support the proposals and a concern for
unnecessary restrictions on subsistence
users.

Summary of Proposals Adopted by the
Board

The Board adopted five proposals.
Two of these proposals were adopted as
submitted, and three were adopted with
modifications suggested by the
respective Regional Council,
modifications developed during the
analysis process, or modifications
developed during the Board’s public
deliberations.

All of the adopted proposals were
recommended for adoption by at least
one of the Regional Councils, although
further modifications were made to
some during Board deliberations, and
were based on harvest practices or on
protecting fish populations. Detailed
information relating to justification for
the action on each proposal may be
found in the Board meeting materials
and transcripts, available for review at
the Office of Subsistence Management,
1011 East Tudor Road, MS 121,
Anchorage, Alaska 99503, or on the
Office of Subsistence Management

website (http://alaska.fws.gov/asm/
home.html).

The Board adopted regulations
pertaining to specific management areas
as follows:

Chignik Fishery Management Area

o More closely aligned Federal
regulations with State subsistence
regulations in the Chignik Management
Area to allow subsistence salmon
fishing in the Clark River and Home
Creek tributaries of Chignik Lake.

Southeast Alaska Fishery Management
Area

e Revised language to clarify
restrictions and exceptions to the
accumulation of harvest limits of fish
between Federal subsistence and State
fisheries. The Board adopted this
recommendation, which was different
than the Southeast Alaska Regional
Advisory Council recommendation, for
conservation purposes.

Norton Sound- Port Clarence Fishery
Management Area

¢ Closed the Federal public waters of
the Unalakleet River, upstream from the
mouth of the Chirosky River to the
taking of Chinook salmon from July 1-
31.

Cook Inlet Fishery Management Area

e Revised and clarified the
requirements for the marking of fish and
information recorded on permits and
better defined the lower boundary of the
Kasilof River fishing area.

¢ Aligned slot size limit for early-run
Chinook salmon in the Kenai River with
State regulation, and revised daily
harvest and possession limits for lake
trout in Hidden Lake to be consistent
with the current harvest limit scheme
resulting from changes to State
regulations.

These final regulations reflect Board
review and consideration of Regional
Council recommendations and public
comments. All Board members have
reviewed this rule and agree with its
substance. Because this rule concerns
public lands managed by an agency or
agencies in both the Departments of
Agriculture and the Interior, identical
text will be incorporated into 36 CFR
part 242 and 50 CFR part 100.

Conformance with Statutory and
Regulatory Authorities

Administrative Procedure Act
Compliance

The Board has provided extensive
opportunity for public input and
involvement in compliance with
Administrative Procedure Act
requirements, including participation in
multiple Regional Council meetings,
additional public review and comment
on all proposals for regulatory change,
and opportunity for additional public
comment during the Board meeting
prior to deliberation. Additionally, an
administrative mechanism exists (and
has been used by the public) to request
reconsideration of the Board’s decision
on any particular proposal for regulatory
change. Therefore, we believe that
sufficient public notice has been given
to affected persons about the Board
decisions.

In the more than 19 years the Program
has been operating, no benefit to the
public has been demonstrated by
delaying the effective date of the
subsistence regulations. A lapse in
regulatory control could affect the
continued viability of fish or wildlife
populations and future subsistence
opportunities for rural Alaskans, and
would generally fail to serve the overall
public interest. Therefore, the Board
finds good cause pursuant to 5 U.S.C.
553(d)(3) to make this rule effective
upon the date set forth in DATES to
ensure continued operation of the
subsistence program.

National Environmental Policy Act

A Draft Environmental Impact
Statement (DEIS) that described four
alternatives for developing a Federal
Subsistence Management Program was
distributed for public comment on
October 7, 1991. The Final
Environmental Impact Statement (FEILS)
was published on February 28, 1992.
The Record of Decision (ROD) on
Subsistence Management for Federal
Public Lands in Alaska was signed April
6, 1992. The selected alternative in the
FEIS (Alternative IV) defined the
administrative framework of an annual
regulatory cycle for subsistence
regulations. The following Federal
Register documents pertain to this
rulemaking:

TABLE 2: SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN ALASKA, SUBPARTS A, B, AND C: FEDERAL
REGISTER DOCUMENTS PERTAINING TO THE FINAL RULE

Fed%?;tﬁ)er]?ister Date of publication: Category: Details:
57 FR 22940 ............ May 29, 1992 .......... Final Rule ................ “Subsistence Management Regulations for Public Lands in Alaska; Final
Rule” was published in the Federal Register.
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TABLE 2: SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN ALASKA, SUBPARTS A, B, AND C: FEDERAL
REGISTER DOCUMENTS PERTAINING TO THE FINAL RULE—Continued

Federal Register

citation: Date of publication:

Category:

Details:

64 FR 1276 January 8, 1999

66 FR 31533 June 12, 2001

67 FR 30559

May 7, 2002

68 FR 7703 February 18, 2003 ...

68 FR 23035 April 30, 2003

69 FR 60957 ............

October 14, 2004 ....

70 FR 76400 December 27, 2005

71 FR 49997 August 24, 2006

72 FR 25688 May 7, 2007

Final Rule

Interim Rule

Final Rule ................
sights of previous rules.
Direct Final Rule

Affirmation of Direct
Final Rule.
Final Rule

Final Rule

military lands.
Final Rule

Final Rule

Amended the regulations to include subsistence activities occurring on in-
land navigable waters in which the United States has a reserved water
right and to identify specific Federal land units where reserved water
rights exist. Extended the Federal Subsistence Board’s management to
all Federal lands selected under the Alaska Native Claims Settlement
Act and the Alaska Statehood Act and situated within the boundaries of
a Conservation System Unit, National Recreation Area, National Con-
servation Area, or any new national forest or forest addition, until con-
veyed to the State of Alaska or to an Alaska Native Corporation. Speci-
fied and clarified the Secretaries’ authority to determine when hunting,
fishing, or trapping activities taking place in Alaska off the public lands
interfere with the subsistence priority.

Expanded the authority that the Board may delegate to agency field offi-
cials and clarified the procedures for enacting emergency or temporary
restrictions, closures, or openings.

Amended the operating regulations in response to comments on the June
12, 2001, interim rule. Also corrected some inadvertent errors and over-

Clarified how old a person must be to receive certain subsistence use
permits and removed the requirement that Regional Councils must
have an odd number of members.

Because we received no adverse comments on the direct final rule (67
FR 30559), we adopted the direct final rule.

Clarified the membership qualifications for Regional Advisory Council
membership and relocated the definition of “regulatory year” from sub-
part A to subpart D of the regulations.

Revised jurisdiction in marine waters and clarified jurisdiction relative to

Revised the jurisdiction of the subsistence program by adding submerged
lands and waters in the area of Makhnati Island, near Sitka, AK. This
allowed subsistence users to harvest marine resources in this area
under seasons, harvest limits, and methods specified in the regulations.

Revised nonrural determinations.

A 1997 environmental assessment
dealt with the expansion of Federal
jurisdiction over fisheries and is
available at the office listed under FOR
FURTHER INFORMATION CONTACT. The
Secretary of the Interior, with
concurrence of the Secretary of
Agriculture, determined that expansion
of Federal jurisdiction does not
constitute a major Federal action
significantly affecting the human
environment and, therefore, signed a
Finding of No Significant Impact.

Section 810 of ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appeared in the April 6,
1992, ROD, which concluded that the
Federal Subsistence Management
Program may have some local impacts
on subsistence uses, but the program is

not likely to significantly restrict
subsistence uses.

Paperwork Reduction Act

This rule does not contain any new
information collection requirements that
need Office of Management and Budget
(OMB) approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). This rule applies to the use of
public lands in Alaska. The information
collection requirements described in
this rule are already approved by OMB
and have been assigned control number
1018-0075, which expires October 31,
2009. We may not conduct or sponsor
and you are not required to respond to
a collection of information request
unless it displays a currently valid OMB
control number.

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant and has not reviewed
this rule under Executive Order 12866.
OMB bases its determination upon the
following four criteria:

(a)Whether the rule will have an
annual effect of $100 million or more on

the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b)Whether the rule will create
inconsistencies with other agencies’
actions.

(c)Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d)Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. In general,
the resources to be harvested under this
rule are already being harvested and
consumed by the local harvester and do
not result in an additional dollar benefit
to the economy. However, we estimate
that 2 million pounds of meat are
harvested by subsistence users annually
and, if given an estimated dollar value
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of $3.00 per pound, this amount would
equate to about $6 million in food value
statewide. Based upon the amounts and
values cited above, the Departments
certify that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

Under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C. 801
et seq.), this rule is not a major rule. It
does not have an effect on the economy
of $100 million or more, will not cause
a major increase in costs or prices for
consumers, and does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 12630

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
priority on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

Unfunded Mandates Reform Act

The Secretaries have determined and
certify pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies and there is no cost
imposed on any State or local entities or
tribal governments.

Executive Order 12988

The Secretaries have determined that
these regulations meet the applicable

standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988,
regarding civil justice reform.

Executive Order 13132

In accordance with Executive Order
13132, the rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising subsistence
management authority over fish and
wildlife resources on Federal lands
unless it meets certain requirements.

Executive Order 13175

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no substantial
direct effects. The Bureau of Indian
Affairs is a participating agency in this
rulemaking.

Executive Order 13211

Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. This rule is not a significant
regulatory action under Executive Order
13211, affecting energy supply,
distribution, or use, and no Statement of
Energy Effects is required.

Drafting Information

Theo Matuskowitz drafted these
regulations under the guidance of Peter
J. Probasco of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Additional
assistance was provided by:

eDaniel Sharp, Alaska State Office,
Bureau of Land Management;

¢ Sandy Rabinowitch and Nancy
Swanton, Alaska Regional Office,
National Park Service;

Fish Determinations

e Drs. Warren Eastland and Glenn
Chen, Alaska Regional Office, Bureau of
Indian Affairs;

e Jerry Berg and Carl Jack, Alaska
Regional Office, U.S. Fish and Wildlife
Service; and

o Steve Kessler, Alaska Regional
Office, U.S. Forest Service.

List of subjects in 36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

List of subjects in 50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

m For the reasons set out in the
preamble, the Federal Subsistence
Board amends title 36, part 242, and
title 50, part 100, of the Code of Federal
Regulations, as set forth below.

PART __ —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 1. The authority citation for both 36

CFR part 242 and 50 CFR part 100

continues to read as follows:
Authority: 16 U.S.C. 3, 472, 551, 668dd,

3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart C—Board Determinations

m 2. In Subpart C of 36 CFR part 242 and
50 CFR part 100, §  .24(a)(2) is revised
to read as follows:

§ .24 Customary and traditional use
determinations.

(a) * % %

(2) Fish determinations. The
following communities and areas have
been found to have a positive customary
and traditional use determination in the
listed area for the indicated species:

Area

Species

Determination

KOTZEBUE AREA

All fish. Residents of the Kotzebue Area.
NORTON SOUND-PORT CLARENCE AREA
Norton Sound-Port Clarence Area, waters | All fish. Residents of Stebbins, St. Michael, and Kotlik.
draining into Norton Sound between Point
Romanof and Canal Point.
Norton Sound-Port Clarence Area, remainder. All fish. Residents of the Norton Sound-Port Clarence

Area.

YUKON-NORTHERN AREA
Yukon River drainage.

Salmon, other than fall chum salmon.

Residents of the Yukon River drainage and
the community of Stebbins.
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Fish Determinations—Continued

Area

Species

Determination

Yukon River drainage.

Yukon River drainage.
Remainder of the Yukon—Northern Area.

Tanana River drainage contained within the
Tetlin NWR and the Wrangell-St. Elias NPP.

Fall chum salmon.

Freshwater fish (other than salmon).
All fish.

Freshwater fish (other than salmon).

Residents of the Yukon River drainage and
the communities of Stebbins, Scammon
Bay, Hooper Bay, and Chevak.

Residents of the Yukon—Northern Area.

Residents of the Yukon—-Northern Area, ex-
cluding the residents of the Yukon River
drainage and excluding those domiciled in
Unit 26B.

Residents of the Yukon-Northern Area and
residents of Mentasta Lake, Chistochina,
Slana, and all residents living between
Mentasta Lake and Chistochina.

KUSKOKWIM AREA

Waters around Nunivak Island.

Salmon.

Rainbow trout.

Pacific cod.

All other fish other than herring.

Herring and herring roe.

Residents of the Kuskokwim Area, except
those persons residing on the United States
military installations located on Cape
Newenham, Sparrevohn USAFB, and
Tatalina USAFB.

Residents of the communities of Akiachak,
Akiak, Aniak, Atmautluak, Bethel,
Chuathbaluk, Crooked Creek, Eek,
Goodnews Bay, Kasigluk, Kwethluk, Lower
Kalskag, Napakiak, Napaskiak,
Nunapitchuk, Oscarville, Platinum,
Quinhagak, Tuluksak, Tuntutuliak, and
Upper Kalskag.

Residents of the communities of Chevak,
Newtok, Tununak, Toksook Bay, Nightmute,
Chefornak, Kipnuk, Mekoryuk, Kwigillingok,
Kongiganak, Eek, and Tuntutuliak.

Residents of the Kuskokwim Area, except
those persons residing on the United States
military installation located on Cape
Newenham, Sparrevohn USAFB, and
Tatalina USAFB.

Residents within 20 miles of the coast be-
tween the westernmost tip of the Naskonat
Peninsula and the terminus of the Ishowik
River and on Nunivak Island.

BRISTOL BAY AREA

Nushagak District, including drainages flowing
into the district.

Naknek—Kvichak District—Naknek River drain-
age.

Naknek—Kvichak District—Kvichak/lliamna—
Lake Clark drainage.

Togiak District, including drainages flowing into
the district.

Egegik District, including drainages flowing into
the district.

Ugashik District, including drainages flowing
into the district.
Togiak District.

Remainder of the Bristol Bay Area.

Salmon and freshwater fish.
Salmon and freshwater fish.
Salmon and freshwater fish.

Salmon and freshwater fish.

Salmon and freshwater fish.

Salmon and freshwater fish.
Herring spawn on kelp.

All fish.

Residents of the Nushagak District and fresh-
water drainages flowing into the district.

Residents of the Naknek and Kvichak River
drainages.

Residents of the Kvichak/lliamna-Lake Clark
drainage.

Residents of the Togiak District, freshwater
drainages flowing into the district, and the
community of Manokotak.

Residents of South Naknek, the Egegik Dis-
trict and freshwater drainages flowing into
the district.

Residents of the Ugashik District and fresh-
water drainages flowing into the district.

Residents of the Togiak District and fresh-
water drainages flowing into the district.

Residents of the Bristol Bay Area.

ALEUTIAN ISLANDS AREA

All fish.

Residents of the Aleutian Islands Area and
the Pribilof Islands.

ALASKA PENINSULA AREA

All other fish in the Alaska Peninsula Area.

Residents of the Alaska Peninsula Area.

CHIGNIK AREA

Salmon and fish other than rainbow/steelhead
trout.

Residents of the Chignik Area.

KODIAK AREA
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Fish Determinations—Continued

Area

Species

Determination

Except the Mainland District, all waters along
the south side of the Alaska Peninsula
bounded by the latitude of Cape Douglas
(58°51.10°  North  latitude)  mid-stream
Shelikof Strait, north and east of the lon-
gitude of the southern entrance of Imuya Bay
near Kilokak Rocks (57°10.34’ North latitude,
156°20.22" West longitude).

Kodiak Area.

Salmon.

Fish other than rainbow/steelhead trout and
salmon.

Residents of the Kodiak Island Borough, ex-
cept those residing on the Kodiak Coast
Guard Base.

Residents of the Kodiak Area.

COOK INLET AREA

Kenai Peninsula District—Waters north of and
including the Kenai River drainage within the
Kenai National Wildlife Refuge and the Chu-
gach National Forest.

Kenai Peninsula District—Waters north of and
including the Kenai River drainage within the
Kenai National Wildlife Refuge and the Chu-
gach National Forest.

Waters within the Kasilof River drainage within
the Kenai NWR.

Waters within Lake Clark National Park drain-
ing into and including that portion of Tuxedni
Bay within the park.

Cook Inlet Area

All fish.

Salmon.

Al fish.

Salmon.

Fish other than salmon, Dolly Varden, trout,
char, grayling, and burbot.

Residents of the communities of Hope and
Cooper Landing.

Residents of the community of Ninilchik.

Residents of the community of Ninilchik.

Residents of the Tuxedni Bay area.

Residents of the Cook Inlet Area.

PRINCE WILLIAM SOUND AREA
Southwestern District and Green Island.

North of a line from Porcupine Point to Granite
Point, and south of a line from Point Lowe to
Tongue Point.

Copper River drainage upstream from Haley
Creek.

Gulkana National Wild and Scenic River.

Waters of the Prince William Sound Area, ex-
cept for the Copper River drainage upstream
of Haley Creek.

Salmon.

Salmon.

Freshwater fish.

Freshwater fish.

Freshwater fish (trout, char, whitefish, suck-
ers, grayling, and burbot).

Residents of the Southwestern District, which
is mainland waters from the outer point on
the north shore of Granite Bay to Cape
Fairfield, and Knight Island, Chenega Is-
land, Bainbridge Island, Evans Island,
Elrington Island, Latouche Island and adja-
cent islands.

Residents of the villages of Tatitlek and
Ellamar.

Residents of Cantwell, Chisana, Chistochina,
Chitina, Copper Center, Dot Lake, Gakona,
Gakona Junction, Glennallen, Gulkana,
Healy Lake, Kenny Lake, Lower Tonsina,
McCarthy, Mentasta Lake, Nabesna,
Northway, Slana, Tanacross, Tazlina, Tetlin,
Tok, Tonsina, and those individuals that live
along the Tok Cutoff from Tok to Mentasta
Pass, and along the Nabesna Road.

Residents of Cantwell, Chisana, Chistochina,
Chitina, Copper Center, Dot Lake, Gakona,
Gakona Junction, Glennallen, Gulkana,
Healy Lake, Kenny Lake, Lower Tonsina,
McCarthy, Mentasta Lake, Nabesna,
Northway, Paxson-Sourdough, Slana,
Tanacross, Tazlina, Tetlin, Tok, Tonsina,
and those individuals that live along the Tok
Cutoff from Tok to Mentasta Pass, and
along the Nabesna Road.

Residents of the Prince William Sound Area,
except those living in the Copper River
drainage upstream of Haley Creek.
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Area Species Determination
Chitina Subdistrict of the Upper Copper River | Salmon. Residents of Cantwell, Chickaloon, Chisana,
District. Chistochina, Chitina, Copper Center, Dot
Lake, Gakona, Gakona Junction,

Glennallen, Gulkana, Healy Lake, Kenny
Lake, Lower Tonsina, McCarthy, Mentasta
Lake, Nabesna,  Northway, Paxson-
Sourdough, Slana, Tanacross, Tazlina,
Tetlin, Tok, Tonsina, and those individuals
that live along the Tok Cutoff from Tok to
Mentasta Pass, and along the Nabesna

Road.
Glennallen Subdistrict of the Upper Copper | Salmon. Residents of the Prince William Sound Area
River District. and residents of Cantwell, Chickaloon,

Chisana, Dot Lake, Healy Lake, Northway,
Tanacross, Tetlin, Tok, and those individ-
uals living along the Alaska Highway from
the Alaskan/Canadian border to Dot Lake,
along the Tok Cutoff from Tok to Mentasta
Pass, and along the Nabesna Road.
Waters of the Copper River between National | Salmon. Residents of Mentasta Lake and Dot Lake.
Park Service regulatory markers located near
the mouth of Tanada Creek, and in Tanada
Creek between National Park Service regu-
latory markers identifying the open waters of

the creek.
Remainder of the Prince William Sound Area. Salmon. Residents of the Prince William Sound Area.
Waters of the Bering River area from Point | Eulachon. Residents of Cordova.

Martin to Cape Suckling.

Waters of the Copper River Delta from the | Eulachon. Residents of Cordova, Chenega Bay, and
Eyak River to Point Martin. Tatitlek.

YAKUTAT AREA

Fresh water upstream from the terminus of | Salmon. Residents of the area east of Yakutat Bay, in-
streams and rivers of the Yakutat Area from cluding the islands within Yakutat Bay, west
the Doame River to the Tsiu River. of the Situk River drainage, and south of

and including Knight Island.

Fresh water upstream from the terminus of | Dolly Varden, steelhead trout, and smelt. Residents of the area east of Yakutat Bay, in-
streams and rivers of the Yakutat Area from cluding the islands within Yakutat Bay, west
the Doame River to Point Manby. of the Situk River drainage, and south of

and including Knight Island.

Remainder of the Yakutat Area. Dolly Varden, trout, smelt, and eulachon. Residents of Southeastern Alaska and Yak-

utat Areas.

SOUTHEASTERN ALASKA AREA

District 1—Section 1E in waters of the Naha | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Saxman.
River and Roosevelt Lagoon. eulachon.

District 1—Section 1F in Boca de Quadra in | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Saxman.
waters of Sockeye Creek and Hugh Smith eulachon.
Lake within 500 yards of the terminus of
Sockeye Creek.

Districts 2, 3, and 5 and waters draining into | Salmon, Dolly Varden, trout, smelt, and | Residents living south of Sumner Strait and

those Districts. eulachon. west of Clarence Strait and Kashevaroff
Passage.

District 5—North of a line from Point Barrie to | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Kake and in

Boulder Point. eulachon. Kupreanof Island drainages emptying into

Keku Strait south of Point White and north
of the Portage Bay boat harbor.

District 6 and waters draining into that District. Salmon, Dolly Varden, trout, smelt, and | Residents of the living south of Sumner Strait
eulachon. and west of Clarence Strait and
Kashevaroff Passage; residents of drain-
ages flowing into District 6 north of the lati-
tude of Point Alexander (Mitkof Island); resi-
dents of drainages flowing into Districts 7 &
8, including the communities of Petersburg
& Wrangell; and residents of the commu-
nities of Meyers Chuck and Kake.
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Area

Species

Determination

District 7 and waters draining into that District.

District 8 and waters draining into that District.

District 9—Section 9A.

District 9—Section 9B north of the latitude of
Swain Point.

District 10—West of a line from Pinta Point to
False Point Pybus.

District 12—South of a line from Fishery Point
to south Passage Point and north of the lati-
tude of Point Caution.

District 13—Section 13A south of the latitude of
Cape Edward.

District 13—Section 13B north of the latitude of
Redfish Cape.

District 13—Section 13C.

District 13—Section 13C east of the longitude
of Point Elizabeth.

District 14.

Remainder of the Southeastern Alaska Area

Salmon, Dolly Varden, smelt, and

eulachon.

trout,

Salmon, Dolly Varden, trout, smelt, and

eulachon.

Salmon, Dolly

Varden, trout, smelt, and eulachon.

Salmon, Dolly Varden, smelt, and

eulachon.

trout,

Salmon, Dolly Varden, smelt, and

eulachon.

trout,

Salmon, Dolly Varden, trout, smelt, and

eulachon.
Varden, and

Salmon, Dolly smelt,

eulachon.

trout,

Salmon, Dolly Varden, trout, smelt, and

eulachon.
Varden, and

Salmon, Dolly smelt,

eulachon.

trout,

All fish.

Dolly Varden, trout, smelt, and eulachon.

Residents of drainages flowing into District 6
north of the latitude of Point Alexander
(Mitkof Island); residents of drainages flow-
ing into Districts 7 & 8, including the com-
munities of Petersburg & Wrangell; and
residents of the communities of Meyers
Chuck and Kake.

Residents of drainages flowing into Districts 7
& 8, residents of drainages flowing into Dis-
trict 6 north of the latitude of Point Alex-
ander (Mitkof Island), and residents of Mey-
ers Chuck.

Residents of the City of Kake and in
Kupreanof Island drainages emptying into
Keku Strait south of Point White and north
of the Portage Bay boat harbor.

Residents of the City of Kake and in
Kupreanof Island drainages emptying into
Keku Strait south of Point White and north
of the Portage Bay boat harbor.

Residents of the City of Kake and in
Kupreanof Island drainages emptying into
Keku Strait south of Point White and north
of the Portage Bay boat harbor.

Residents of the City of Angoon and along the
western shore of Admiralty Island north of
the latitude of Sand Island, south of the lati-
tude of Thayer Creek, and west of 134030’
West longitude, including Killisnoo Island.

Residents of the City and Borough of Sitka in
drainages that empty into Section 13B north
of the latitude of Dorothy Narrows.

Residents of the City and Borough of Sitka in
drainages that empty into Section 13B north
of the latitude of Dorothy Narrows.

Residents of the City and Borough of Sitka in
drainages that empty into Section 13B north
of the latitude of Dorothy Narrows.

Residents of the City of Angoon and along the
western shore of Admiralty Island north of
the latitude of Sand Island, south of the lati-
tude of Thayer Creek, and west of 134030’
West longitude, including Killisnoo Island.

Residents of drainages flowing into Sections
12A, 13A, and District 14.

Residents of Southeastern Alaska and Yak-
utat Areas.

* * * * *

Subpart D—Subsistence Taking of
Fish and Wildlife

m 3. In subpart D of 36 CFR part 242 and
50 CFR part 100, § .27 is added to
read as follows:

§ .27 Subsistence taking of fish.

(a) Applicability.

(1) Regulations in this section apply
to the taking of fish or their parts for
subsistence uses.

(2) You may take fish for subsistence
uses at any time by any method unless
you are restricted by the subsistence
fishing regulations found in this section.
The harvest limit specified in this
section for a subsistence season for a
species and the State harvest limit set

for a State season for the same species
are not cumulative, except as modified
by regulations in §  .27(i). This means
that if you have taken the harvest limit
for a particular species under a
subsistence season specified in this
section, you may not, after that, take any
additional fish of that species under any
other harvest limit specified for a State
season.

(b) [Reserved].

(c) Methods, means, and general
restrictions.

(1) Unless otherwise specified in this
section or under terms of a required
subsistence fishing permit (as may be
modified by this section), you may use
the following legal types of gear for
subsistence fishing:

(i) A set gillnet;

(ii) A drift gillnet;

(iii) A purse seine;

(iv) A hand purse seine;
(v) A beach seine;

(vi) Troll gear;

(vii) A fish wheel;

(viii) A trawl;

(ix) A pot;

(x) A longline;

(xi) A fyke net;

(xii) A lead;

(xiii) A herrmg pound;
(xiv) A dip net;

(xv) Jigging gear;

(xvi) A mechanical jigging machine;
(xvii) A handline;

(xviii) A cast net;

(xix) A rod and reel; and

><

(xx) A spear.
(2) You must include an escape
mechanism on all pots used to take fish
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or shellfish. The escape mechanisms are
as follows:

(i) A sidewall, which may include the
tunnel, of all shellfish and bottomfish
pots must contain an opening equal to
or exceeding 18 inches in length, except
that in shrimp pots the opening must be
a minimum of 6 inches in length. The
opening must be laced, sewn, or secured
together by a single length of untreated,
100 percent cotton twine, no larger than
30 thread. The cotton twine may be
knotted at each end only. The opening
must be within 6 inches of the bottom
of the pot and must be parallel with it.
The cotton twine may not be tied or
looped around the web bars. Dungeness
crab pots may have the pot lid tie-down
straps secured to the pot at one end by
a single loop of untreated, 100 percent
cotton twine no larger than 60 thread, or
the pot lid must be secured so that,
when the twine degrades, the lid will no
longer be securely closed;

(i1) All king crab, Tanner crab,
shrimp, miscellaneous shellfish and
bottomfish pots may, instead of
complying with paragraph (c)(2)(i) of
this section, satisfy the following: a
sidewall, which may include the tunnel,
must contain an opening at least 18
inches in length, except that shrimp
pots must contain an opening at least 6
inches in length. The opening must be
laced, sewn, or secured together by a
single length of treated or untreated
twine, no larger than 36 thread. A
galvanic timed-release device, designed
to release in no more than 30 days in
saltwater, must be integral to the length
of twine so that, when the device
releases, the twine will no longer secure
or obstruct the opening of the pot. The
twine may be knotted only at each end
and at the attachment points on the
galvanic timed-release device. The
opening must be within 6 inches of the
bottom of the pot and must be parallel
with it. The twine may not be tied or
looped around the web bars.

(3) For subsistence fishing for salmon,
you may not use a gillnet exceeding 50
fathoms in length, unless otherwise
specified in this section. The gillnet web
must contain at least 30 filaments of
equal diameter or at least 6 filaments,
each of which must be at least 0.20
millimeter in diameter.

(4) Except as otherwise provided for
in this section, you may not obstruct
more than one-half the width of any
stream with any gear used to take fish
for subsistence uses.

(5) You may not use live
nonindigenous fish as bait.

(6) You must have your first initial,
last name, and address plainly and
legibly inscribed on the side of your fish
wheel facing midstream of the river.

(7) You may use kegs or buoys of any
color but red on any permitted gear,
except in the following areas where kegs
or buoys of any color, including red,
may be used:

(1) Yukon—Northern Area; and

(ii) Kuskokwim Area.

(8) You must have your first initial,
last name, and address plainly and
legibly inscribed on each keg, buoy,
stakes attached to gillnets, stakes
identifying gear fished under the ice,
and any other unattended fishing gear
which you use to take fish for
subsistence uses.

(9) You may not use explosives or
chemicals to take fish for subsistence
uses.

(10) You may not take fish for
subsistence uses within 300 feet of any
dam, fish ladder, weir, culvert or other
artificial obstruction, unless otherwise
indicated.

(11) Transactions between rural
residents. Rural residents may exchange
in customary trade subsistence-
harvested fish, their parts, or their eggs,
legally taken under the regulations in
this part, for cash from other rural
residents. The Board may recognize
regional differences and regulates
customary trade differently for separate
regions of the State.

(i) Bristol Bay Fishery Management
Area—The total cash value per
household of salmon taken within
Federal jurisdiction in the Bristol Bay
Fishery Management Area and
exchanged in customary trade to rural
residents may not exceed $500.00
annually.

(ii) Upper Copper River District—The
total number of salmon per household
taken within the Upper Copper River
District and exchanged in customary
trade to rural residents may not exceed
50% of the annual harvest of salmon by
the household. No more than 50% of the
annual household limit may be sold
under paragraphs _ .27(c)(11) and (12)
when taken together. These customary
trade sales must be immediately
recorded on a customary trade
recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rests with the seller.

(12) Transactions between a rural
resident and others. In customary trade,
a rural resident may trade fish, their
parts, or their eggs, legally taken under
the regulations in this part, for cash
from individuals other than rural
residents if the individual who
purchases the fish, their parts, or their
eggs uses them for personal or family
consumption. If you are not a rural
resident, you may not sell fish, their
parts, or their eggs taken under the

regulations in this part. The Board may
recognize regional differences and
regulates customary trade differently for
separate regions of the State.

(i) Bristol Bay Fishery Management
Area—The total cash value per
household of salmon taken within
Federal jurisdiction in the Bristol Bay
Fishery Management Area and
exchanged in customary trade between
rural residents and individuals other
than rural residents may not exceed
$400.00 annually. These customary
trade sales must be immediately
recorded on a customary trade
recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rest with the seller.

(ii) Upper Copper River District—The
total cash value of salmon per
household taken within the Upper
Copper River District and exchanged in
customary trade between rural residents
and individuals other than rural
residents may not exceed $500.00
annually. No more than 50% of the
annual household limit may be sold
under paragraphs _ .27(c)(11) and (12)
when taken together. These customary
trade sales must be immediately
recorded on a customary trade
recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rest with the seller.

(13) No sale to, nor purchase by,
fisheries businesses.

(i) You may not sell fish, their parts,
or their eggs taken under the regulations
in this part to any individual, business,
or organization required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 (commercial
limited-entry permit or crew license
holders excluded) or to any other
business as defined under Alaska
Statute 43.70.110(1) as part of its
business transactions.

(ii) If you are required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 (commercial
limited-entry permit or crew license
holders excluded) or are a business as
defined under Alaska Statute
43.70.110(1), you may not purchase,
receive, or sell fish, their parts, or their
eggs taken under the regulations in this
part as part of your business
transactions.

(14) Except as provided elsewhere in
this section, you may not take rainbow/
steelhead trout.

(15) You may not use fish taken for
subsistence use or under subsistence
regulations in this part as bait for
commercial or sport fishing purposes.

(16) Unless specified otherwise in this
section, you may use a rod and reel to
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take fish without a subsistence fishing
permit. Harvest limits applicable to the
use of a rod and reel to take fish for
subsistence uses shall be as follows:

(i) If you are required to obtain a
subsistence fishing permit for an area,
that permit is required to take fish for
subsistence uses with rod and reel in
that area. The harvest and possession
limits for taking fish with a rod and reel
in those areas are the same as indicated
on the permit issued for subsistence
fishing with other gear types;

(ii) Except as otherwise provided for
in this section, if you are not required
to obtain a subsistence fishing permit
for an area, the harvest and possession
limits for taking fish for subsistence
uses with a rod and reel are the same
as for taking fish under State of Alaska
subsistence fishing regulations in those
same areas. If the State does not have a
specific subsistence season and/or
harvest limit for that particular species,
the limit shall be the same as for taking
fish under State of Alaska sport fishing
regulations.

(17) Unless restricted in this section,
or unless restricted under the terms of
a subsistence fishing permit, you may
take fish for subsistence uses at any
time.

(18) Provisions on ADF&G subsistence
fishing permits that are more restrictive
or in conflict with the provisions
contained in this section do not apply
to Federal subsistence users.

(19) You may not intentionally waste
or destroy any subsistence-caught fish
or shellfish; however, you may use for
bait or other purposes, whitefish,
herring, and species for which harvest
limits, seasons, or other regulatory
methods and means are not provided in
this section, as well as the head, tail,
fins, and viscera of legally taken
subsistence fish.

(20) The taking of fish from waters
within Federal jurisdiction is authorized
outside of published open seasons or
harvest limits if the harvested fish will
be used for food in traditional or
religious ceremonies that are part of
funerary or mortuary cycles, including
memorial potlatches, provided that:

(i) Prior to attempting to take fish, the
person (or designee) or Tribal
Government organizing the ceremony
contacts the appropriate Federal
fisheries manager to provide the nature
of the ceremony, the parties and/or
clans involved, the species and the
number of fish to be taken, and the
Federal waters from which the harvest
will occur;

(ii) The taking does not violate
recognized principles of fisheries
conservation, and uses the methods and
means allowable for the particular

species published in the applicable
Federal regulations (the Federal
fisheries manager will establish the
number, species, or place of taking if
necessary for conservation purposes);

(iii) Each person who takes fish under
this section must, as soon as practical,
and not more than 15 days after the
harvest, submit a written report to the
appropriate Federal fisheries manager,
specifying the harvester’s name and
address, the number and species of fish
taken, and the date and locations of the
taking; and

(iv) No permit is required for taking
under this section; however, the
harvester must be eligible to harvest the
resource under Federal regulations.

(d) [Reserved].

(e) Fishing permits and reports.

(1) You may take salmon only under
the authority of a subsistence fishing
permit, unless a permit is specifically
not required in a particular area by the
subsistence regulations in this part, or
unless you are retaining salmon from
your commercial catch consistent with
paragraph (f) of this section.

(2) The U.S. Fish and Wildlife Service
Office of Subsistence Management may
issue a permit to harvest fish for a
qualifying cultural/educational program
to an organization that has been granted
a Federal subsistence permit for a
similar event within the previous 5
years. A qualifying program must have
instructors, enrolled students, minimum
attendance requirements, and standards
for successful completion of the course.
Applications must be submitted to the
Office of Subsistence Management 60
days prior to the earliest desired date of
harvest. Permits will be issued for no
more than 25 fish per culture/education
camp. Appeal of a rejected request can
be made to the Federal Subsistence
Board. Application for an initial permit
for a qualifying cultural/educational
program, for a permit when the
circumstances have changed
significantly, when no permit has been
issued within the previous 5 years, or
when there is a request for harvest in
excess of that provided in this
paragraph (e)(2), will be considered by
the Federal Subsistence Board.

(3) If a subsistence fishing permit is
required by this section, the following
permit conditions apply unless
otherwise specified in this section:

(i) You may not take more fish for
subsistence use than the limits set out
in the permit;

(ii) You must obtain the permit prior
to fishing;

(iii) You must have the permit in your
possession and readily available for
inspection while fishing or transporting
subsistence-taken fish;

(iv) If specified on the permit, you
must record, prior to leaving the harvest
site, daily records of the catch, showing
the number of fish taken by species,
location and date of catch, and other
such information as may be required for
management or conservation purposes;
and

(v) If the return of catch information
necessary for management and
conservation purposes is required by a
fishing permit and you fail to comply
with such reporting requirements, you
are ineligible to receive a subsistence
permit for that activity during the
following calendar year, unless you
demonstrate that failure to report was
due to loss in the mail, accident,
sickness, or other unavoidable
circumstances. You must also return
any tags or transmitters that have been
attached to fish for management and
conservation purposes.

(f) Relation to commercial fishing
activities.

(1) If you are a Federally qualified
subsistence user who also commercial
fishes, you may retain fish for
subsistence purposes from your
lawfully-taken commercial catch.

(2) When participating in a
commercial and subsistence fishery at
the same time, you may not use an
amount of combined fishing gear in
excess of that allowed under the
appropriate commercial fishing
regulations.

(g) You may not possess, transport,
give, receive, or barter subsistence-taken
fish or their parts which have been
taken contrary to Federal law or
regulation or State law or regulation
(unless superseded by regulations in
this part).

(h) [Reserved].

(i) Fishery management area
restrictions.

(1) Kotzebue Area. The Kotzebue Area
includes all waters of Alaska between
the latitude of the westernmost tip of
Point Hope and the latitude of the
westernmost tip of Cape Prince of
Wales, including those waters draining
into the Chukchi Sea.

(i) You may take fish for subsistence
purposes without a permit.

(ii) You may take salmon only by
gillnets, beach seines, or a rod and reel.

(iii) In the Kotzebue District, you may
take sheefish with gillnets that are not
more than 50 fathoms in length, nor
more than 12 meshes in depth, nor have
a stretched-mesh size larger than 7
inches.

(iv) You may not obstruct more than
one-half the width of a stream, creek, or
slough with any gear used to take fish
for subsistence uses, except from May
15 to July 15 and August 15 to October
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31 when taking whitefish or pike in
streams, creeks, or sloughs within the
Kobuk River drainage and from May 15
to October 31 in the Selawik River
drainage. Only one gillnet 100 feet or
less in length with a stretched-mesh size
from 23 to 4% inches may be used per
site. You must check your net at least
once in every 24-hour period.

(2) Norton Sound-Port Clarence Area.
The Norton Sound-Port Clarence Area
includes all waters of Alaska between
the latitude of the westernmost tip of
Cape Prince of Wales and the latitude of
Point Romanof, including those waters
of Alaska surrounding St. Lawrence
Island and those waters draining into
the Bering Sea.

(i) Unless otherwise restricted in this
section, you may take fish at any time
in the Port Clarence District.

(ii) In the Norton Sound District, you
may take fish at any time except as
follows:

(A) In Subdistricts 2 through 6, if you
are a commercial fishermen, you may
not fish for subsistence purposes during
the weekly closures of the State
commercial salmon fishing season,
except that from July 15 through August
1, you may take salmon for subsistence
purposes 7 days per week in the
Unalakleet and Shaktoolik River
drainages with gillnets which have a
stretched-mesh size that does not
exceed 4# inches, and with beach seines;

(B) In the Unalakleet River from June
1 through July 15, you may take salmon
only from 8:00 a.m. Monday until 8:00
p.m. Saturday.

(C) Federal public waters of the
Unalakleet River, upstream from the
mouth of the Chirosky River, are closed
to the taking of Chinook salmon from
July 1 to July 31, by all users. The BLM
field manager is authorized to open the
closed area to Federally qualified
subsistence users or to all users when
run strength warrants.

(iii) You may take salmon only by
gillnets, beach seines, fish wheel, or a
rod and reel.

(iv) You may take fish other than
salmon by set gillnet, drift gillnet, beach
seine, fish wheel, pot, long line, fyke
net, jigging gear, spear, lead, or a rod
and reel.

(v) In the Unalakleet River from June
1 through July 15, you may not operate
more than 25 fathoms of gillnet in the
aggregate nor may you operate an
unanchored gillnet.

(vi) Only one subsistence fishing
permit will be issued to each household
per year.

(3) Yukon-Northern Area. The
Yukon—Northern Area includes all
waters of Alaska between the latitude of
Point Romanof and the latitude of the

westernmost point of the Naskonat
Peninsula, including those waters
draining into the Bering Sea, and all
waters of Alaska north of the latitude of
the westernmost tip of Point Hope and
west of 141° West longitude, including
those waters draining into the Arctic
Ocean and the Chukchi Sea.

(i) Unless otherwise restricted in this
section, you may take fish in the
Yukon—Northern Area at any time. You
may subsistence fish for salmon with
rod and reel in the Yukon River
drainage 24 hours per day, 7 days per
week, unless rod and reel are
specifically otherwise restricted in
§  .27())(3).

(ii) For the Yukon River drainage,
Federal subsistence fishing schedules,
openings, closings, and fishing methods
are the same as those issued for the
subsistence taking of fish under Alaska
Statutes (AS 16.05.060), unless
superseded by a Federal Special Action.

(iii) In the following locations, you
may take salmon during the open
weekly fishing periods of the State
commercial salmon fishing season and
may not take them for 24 hours before
the opening of the State commercial
salmon fishing season:

(A) In District 4, excluding the
Koyukuk River drainage;

(B) In Subdistricts 4B and 4C from
June 15 through September 30, salmon
may be taken from 6:00 p.m. Sunday
until 6:00 p.m. Tuesday and from 6:00
p-m. Wednesday until 6:00 p.m. Friday;

(C) In District 6, excluding the
Kantishna River drainage, salmon may
be taken from 6:00 p.m. Friday until
6:00 p.m. Wednesday.

(iv) During any State commercial
salmon fishing season closure of greater
than five days in duration, you may not
take salmon during the following
periods in the following districts:

(A) In District 4, excluding the
Koyukuk River drainage, salmon may
not be taken from 6:00 p.m. Friday until
6:00 p.m. Sunday;

(B) In District 5, excluding the Tozitna
River drainage and Subdistrict 5D,
salmon may not be taken from 6:00 p.m.
Sunday until 6:00 p.m. Tuesday.

(v) Except as provided in this section,
and except as may be provided by the
terms of a subsistence fishing permit,
you may take fish other than salmon at
any time.

(vi) In Districts 1, 2, 3, and Subdistrict
4A, excluding the Koyukuk and Innoko
River drainages, you may not take
salmon for subsistence purposes during
the 24 hours immediately before the
opening of the State commercial salmon
fishing season.

(vii) In Districts 1, 2, and 3:

(A) After the opening of the State
commercial salmon fishing season
through July 15, you may not take
salmon for subsistence for 18 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period;

(B) After July 15, you may not take
salmon for subsistence for 12 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period.

(viii) In Subdistrict 4A after the
opening of the State commercial salmon
fishing season, you may not take salmon
for subsistence for 12 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period; however, you
may take Chinook salmon during the
State commercial fishing season, with
drift gillnet gear only, from 6:00 p.m.
Sunday until 6:00 p.m. Tuesday and
from 6:00 p.m. Wednesday until 6:00
p.m. Friday.

(ix) You may not subsistence fish in
the following drainages located north of
the main Yukon River:

(A) Kanuti River upstream from a
point 5 miles downstream of the State
highway crossing;

(B) Bonanza Creek;

(C) Jim River including Prospect and
Douglas Creeks.

(x) You may not subsistence fish in
the Delta River.

(xi) In Beaver Creek downstream from
the confluence of Moose Creek, a gillnet
with mesh size not to exceed 3-inches
stretch-measure may be used from June
15 through September 15. You may
subsistence fish for all non-salmon
species but may not target salmon
during this time period (retention of
salmon taken incidentally to non-
salmon directed fisheries is allowed).
From the mouth of Nome Creek
downstream to the confluence of Moose
Creek, only rod and reel may be used.
From the mouth of Nome Creek
downstream to the confluence of
O’Brien Creek, the daily harvest and
possession limit is 5 grayling; from the
mouth of O’Brien Creek downstream to
the confluence of Moose Creek, the
daily harvest and possession limit is 10
grayling. The Nome Creek drainage of
Beaver Creek is closed to subsistence
fishing for grayling.

(xii) You may not subsistence fish in
the Toklat River drainage from August
15 through May 15.

(xiii) You may take salmon only by
gillnet, beach seine, fish wheel, or rod
and reel, subject to the restrictions set
forth in this section.

(xiv) In District 4, if you are a
commercial fisherman, you may not
take salmon for subsistence purposes
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during the State commercial salmon
fishing season using gillnets with
stretched-mesh larger than 6-inches
after a date specified by ADF&G
emergency order issued between July 10
and July 31.

(xv) In Districts 4, 5, and 6, you may
not take salmon for subsistence
purposes by drift gillnets, except as
follows:

(A) In Subdistrict 4A upstream from
the mouth of Stink Creek, you may take
Chinook salmon by drift gillnets less
than 150 feet in length from June 10
through July 14, and chum salmon by
drift gillnets after August 2;

(B) In Subdistrict 4A downstream
from the mouth of Stink Creek, you may
take Chinook salmon by drift gillnets
less than 150 feet in length from June 10
through July 14;

(C) In the Yukon River mainstem,
Subdistricts 4B and 4C with a Federal
subsistence fishing permit, you may
take Chinook salmon during the weekly
subsistence fishing opening(s) by drift
gillnets no more than 150 feet long and
no more than 35 meshes deep, from
June 10 through July 14.

(xvi) Unless otherwise specified in
this section, you may take fish other
than salmon by set gillnet, drift gillnet,
beach seine, fish wheel, long line, fyke
net, dip net, jigging gear, spear, lead, or
rod and reel, subject to the following
restrictions, which also apply to
subsistence salmon fishing:

(A) During the open weekly fishing
periods of the State commercial salmon
fishing season, if you are a commercial
fisherman, you may not operate more
than one type of gear at a time, for
commercial, personal use, and
subsistence purposes;

(B) You may not use an aggregate
length of set gillnet in excess
of150fathoms and each drift gillnet may
not exceed 50 fathoms in length;

(C) In Districts 4, 5, and 6, you may
not set subsistence fishing gear within
200 feet of other operating commercial
use, personal use, or subsistence fishing
gear except that, at the site
approximately 1 mile upstream from
Ruby on the south bank of the Yukon
River between ADF&G regulatory
markers containing the area known
locally as the “Slide,” you may set
subsistence fishing gear within 200 feet
of other operating commercial or
subsistence fishing gear, and in District
4, from Old Paradise Village upstream to
a point 4 miles upstream from Anvik,
there is no minimum distance
requirement between fish wheels;

(D) During the State commercial
salmon fishing season, within the
Yukon River and the Tanana River
below the confluence of the Wood

River, you may use drift gillnets and
fish wheels only during open
subsistence salmon fishing periods;

(E) In Birch Creek, gillnet mesh size
may not exceed 3-inches stretch-
measure from June 15 through
September 15.

(xvii) In District 4, from September 21
through May 15, you may use jigging
gear from shore ice.

(xviii) You must possess a subsistence
fishing permit for the following
locations:

(A) For the Yukon River drainage
from the mouth of Hess Creek to the
mouth of the Dall River;

(B) For the Yukon River drainage from
the upstream mouth of 22 Mile Slough
to the U.S.-Canada border;

(C) Only for salmon in the Tanana
River drainage above the mouth of the
Wood River.

(xix) Only one subsistence fishing
permit will be issued to each household
per year.

(xx) In Districts 1, 2, and 3, you may
not possess Chinook salmon taken for
subsistence purposes unless the dorsal
fin has been removed immediately after
landing.

(xxi) In the Yukon River drainage,
Chinook salmon must be used primarily
for human consumption and may not be
targeted for dog food. Dried Chinook
salmon may not be used for dog food
anywhere in the Yukon River drainage.
Whole fish unfit for human
consumption (due to disease,
deterioration, deformities), scraps, and
small fish (16 inches or less) may be fed
to dogs. Also, whole Chinook salmon
caught incidentally during a subsistence
chum salmon fishery in the following
time periods and locations may be fed
to dogs:

(A) After July 10 in the Koyukuk River
drainage;

(B) After August 10, in Subdistrict 5D,
upstream of Circle City.

(4) Kuskokwim Area. The Kuskokwim
Area consists of all waters of Alaska
between the latitude of the westernmost
point of Naskonat Peninsula and the
latitude of the southernmost tip of Cape
Newenham, including the waters of
Alaska surrounding Nunivak and St.
Matthew Islands and those waters
draining into the Bering Sea.

(i) Unless otherwise restricted in this
section, you may take fish in the
Kuskokwim Area at any time without a
subsistence fishing permit.

(ii) For the Kuskokwim area, Federal
subsistence fishing schedules, openings,
closings, and fishing methods are the
same as those issued for the subsistence
taking of fish under Alaska Statutes (AS
16.05.060), unless superseded by a
Federal Special Action.

(iii) In District 1, Kuskokuak Slough,
from June 1 through July 31 only, you
may not take salmon for 16 hours before
and during each State open commercial
salmon fishing period in the district.

(iv) In Districts 4 and 5, from June 1
through September 8, you may not take
salmon for 16 hours before or during,
and for 6 hours after each State open
commercial salmon fishing period in
each district.

(v) In District 2, and anywhere in
tributaries that flow into the
Kuskokwim River within that district,
from June 1 through September 8 you
may not take salmon by net gear or fish
wheel for 16 hours before or during, and
for 6 hours after each open commercial
salmon fishing period in the district.
You may subsistence fish for salmon
with rod and reel 24 hours per day, 7
days per week, unless rod and reel are
specifically restricted byparagraph (i)(4)
of this section.

(vi) You may not take subsistence fish
by nets in the Goodnews River east of
a line between ADF&G regulatory
markers placed near the mouth of the
Ufigag River and an ADF&G regulatory
marker placed near the mouth of the
Tunulik River 16 hours before or during,
and for 6 hours after each State open
commercial salmon fishing period.

(vii) You may not take subsistence
fish by nets in the Kanektok River
upstream of ADF&G regulatory markers
placed near the mouth 16 hours before
or during, and for 6 hours after each
State open commercial salmon fishing
period.

(viii) You may not take subsistence
fish by nets in the Arolik River
upstream of ADF&G regulatory markers
placed near the mouth 16 hours before
or during, and for 6 hours after each
State open commercial salmon fishing
period.

(ix) You may only take salmon by
gillnet, beach seine, fish wheel, or rod
and reel subject to the restrictions set
out in this section, except that you may
also take salmon by spear in the
Kanektok, and Arolik River drainages,
and in the drainage of Goodnews Bay.

(x) You may not use an aggregate
length of set gillnets or drift gillnets in
excess of 50 fathoms for taking salmon.

(xi) You may take fish other than
salmon by set gillnet, drift gillnet, beach
seine, fish wheel, pot, long line, fyke
net, dip net, jigging gear, spear, lead,
handline, or rod and reel.

(xii) You must attach to the bank each
subsistence gillnet operated in
tributaries of the Kuskokwim River and
fish it substantially perpendicular to the
bank and in a substantially straight line.

(xiii) Within a tributary to the
Kuskokwim River in that portion of the
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Kuskokwim River drainage from the
north end of Eek Island upstream to the
mouth of the Kolmakoff River, you may
not set or operate any part of a set
gillnet within 150 feet of any part of
another set gillnet.

(xiv) The maximum depth of gillnets
is as follows:

(A) Gillnets with 6-inch or smaller
stretched-mesh may not be more than 45
meshes in depth;

(B) Gillnets with greater than 6-inch
stretched-mesh may not be more than 35
meshes in depth.

(xv) You may not use subsistence set
and drift gillnets exceeding 15 fathoms
in length in Whitefish Lake in the Ophir
Creek drainage. You may not operate
more than one subsistence set or drift
gillnet at a time in Whitefish Lake in the
Ophir Creek drainage. You must check
the net at least once every 24 hours.

(xvi) You may take rainbow trout only
in accordance with the following
restrictions:

(A) You may take rainbow trout only
by the use of gillnets, dip nets, fyke
nets, handline, spear, rod and reel, or
jigging through the ice;

(B) You may not use gillnets, dip nets,
or fyke nets for targeting rainbow trout
from March 15 through June 15;

(C) If you take rainbow trout
incidentally in other subsistence net
fisheries and through the ice, you may
retain them for subsistence purposes;

(D) There are no harvest limits with
handline, spear, rod and reel, or jigging.

(5) Bristol Bay Area. The Bristol Bay
Area includes all waters of Bristol Bay,
including drainages enclosed by a line
from Cape Newenham to Cape
Menshikof.

(i) Unless restricted in this section, or
unless under the terms of a subsistence
fishing permit, you may take fish at any
time in the Bristol Bay area.

(ii) In all State commercial salmon
districts, from May 1 through May 31
and October 1 through October 31, you
may subsistence fish for salmon only
from 9:00 a.m. Monday until 9:00 a.m.
Friday. From June 1 through September
30, within the waters of a commercial
salmon district, you may take salmon
only during State open commercial
salmon fishing periods.

(iii) In the Egegik River from 9:00 a.m.
June 23 through 9:00 a.m. July 17, you
may take salmon only during the
following times: from 9:00 a.m. Tuesday
to 9:00 a.m. Wednesday and from 9:00
a.m. Saturday to 9:00 a.m. Sunday.

(iv) You may not take fish from
waterswithin 300 feet of a stream mouth
used by salmon.

(v) You may not subsistence fish with
nets in the Tazimina River and within
one-fourth mile of the terminus of those

waters during the period from
September 1 through June 14.

(vi) Within any district, you may take
salmon, herring, and capelin by set
gillnets only.

(vii) Outside the boundaries of any
district, unless otherwise specified, you
may take salmon by set gillnet only.

(A)You may also take salmon by spear
in the Togiak River, excluding its
tributaries.

(B) You may also use drift gillnets not
greater than 10 fathoms in length to take
salmon in the Togiak River in the first
two river miles upstream from the
mouth of the Togiak River to the ADF&G
regulatory markers.

(C) You may also take salmon without
a permit in Lake Clark and its tributaries
by snagging (by handline or rod and
reel), using a spear, bow and arrow, or
capturing by bare hand.

(D) You may also take salmon by
beach seines not exceeding 25 fathoms
in length in Lake Clark, excluding its
tributaries.

(E) You may also take fish (except
rainbow trout) with a fyke net and lead
in tributaries of Lake Clark and the
tributaries of Sixmile Lake within and
adjacent to the exterior boundaries of
Lake Clark National Park and Preserve
unless otherwise prohibited.

(1) You may use a fyke net and lead
only with a permit issued by the Federal
in-season manager.

(2) All fyke nets and leads must be
attended at all times while in use.

(3) All materials used to construct the
fyke net and lead must be made of wood
and be removed from the water when
the fyke net and lead is no longer in use.

(viii) The maximum lengths for set
gillnets used to take salmon are as
follows:

(A) You may not use set gillnets
exceeding 10 fathoms in length in the
Egegik River;

(B) In the remaining waters of the
area, you may not use set gillnets
exceeding 25 fathoms in length.

(ix) You may not operate any part of
a set gillnet within 300 feet of any part
of another set gillnet.

(x) You must stake and buoy each set
gillnet. Instead of having the identifying
information on a keg or buoy attached
to the gillnet, you may plainly and
legibly inscribe your first initial, last
name, and subsistence permit number
on a sign at or near the set gillnet.

(xi) You may not operate or assist in
operating subsistence salmon net gear
while simultaneously operating or
assisting in operating commercial
salmon net gear.

(xii) During State closed commercial
herring fishing periods, you may not use
gillnets exceeding 25 fathoms in length

for the subsistence taking of herring or
capelin.

(xiii) You may take fish other than
salmon, herring and capelin by gear
listed in this part unless restricted
under the terms of a subsistence fishing
permit.

(xiv) You may take salmon only under
authority of a State subsistence salmon
permit (permits are issued by ADF&G)
except when using a Federal permit for
fyke net and lead.

(xv) Only one State subsistence
fishing permit for salmon and one
Federal permit for use of a fyke net and
lead for all fish (except rainbow trout)
may be issued to each household per
year.

(xvi) In the Togiak River section and
the Togiak River drainage:

(A) You may not possess coho salmon
taken under the authority of a
subsistence fishing permit unless both
lobes of the caudal fin (tail) or the dorsal
fin have been removed.

(B) You may not possess salmon taken
with a drift gillnet under the authority
of a subsistence fishing permit unless
both lobes of the caudal fin (tail) or the
dorsal fin have been removed.

(xvii) You may take rainbow trout
only by rod and reel or jigging gear.
Rainbow trout daily harvest and
possession limits are 2 per day/2 in
possession with no size limit from April
10 through October 31 and 5 per day/

5 in possession with no size limit from
November 1 through April 9.

(xviii) If you take rainbow trout
incidentally in other subsistence net
fisheries, or through the ice, you may
retain them for subsistence purposes.

(6) Aleutian Islands Area. The
Aleutian Islands Area includes all
waters of Alaska west of the longitude
of the tip of Cape Sarichef, east of 172°
East longitude, and south of 54°36’
North latitude.

(i) You may take fish other than
salmon, rainbow/steelhead trout, or char
at any time unless restricted under the
terms of a subsistence fishing permit. If
you take rainbow/steelhead trout
incidentally in other subsistence net
fisheries, you may retain them for
subsistence purposes.

(ii) In the Unalaska District, you may
take salmon for subsistence purposes
from 6:00 a.m. until 9:00 p.m. from
January 1 through December 31, except
as may be specified on a subsistence
fishing permit.

(iii) In the Adak, Akutan, Atka-Amlia,
and Umnak Districts, you may take
salmon at any time.

(iv) You may not subsistence fish for
salmon in the following waters:

(A) The waters of Unalaska Lake, its
tributaries and outlet stream;
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(B) The waters of Summers and
Morris Lakes and their tributaries and
outlet streams;

(C) All streams supporting
anadromous fish runs that flow into
Unalaska Bay south of a line from the
northern tip of Cape Cheerful to the
northern tip of Kalekta Point;

(D) Waters of McLees Lake and its
tributaries and outlet stream;

(E) All fresh water on Adak Island and
Kagalaska Island in the Adak District.

(v) You may take salmon by seine
andgillnet, or with gear specified on a
subsistence fishing permit.

(vi) In the Unalaska District, if you
fish with a net, you must be physically
present at the net at all times when the
net is being used.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take salmon, trout, and
char only under the terms of a
subsistence fishing permit, except that
you do not need a permit in the Akutan,
Umnak, and Atka-Amlia Islands
Districts.

(ix) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on the subsistence
fishing permit, except that in the
Unalaska and Adak Districts, you may
take no more than 25 salmon plus an
additional 25 salmon for each member
of your household listed on the permit.
You may obtain an additional permit.

(x) You must keep a record on the
reverse side of the permit of
subsistence-caught fish. You must
complete the record immediately upon
taking subsistence-caught fish and must
return it no later than October 31.

(7) Alaska Peninsula Area. The
Alaska Peninsula Area includes all
waters of Alaska on the north side of the
Alaska peninsula southwest of a line
from Cape Menshikof (57° 28.34’ North
latitude, 157° 55.84° West longitude) to
Cape Newenham (58° 39.00’ North
latitude, 162° West longitude) and east
of the longitude of Cape Sarichef Light
(164° 55.70” West longitude) and on the
south side of the Alaska Peninsula from
a line extending from Scotch Cape
through the easternmost tip of Ugamak
Island to a line extending 135° southeast
from Kupreanof Point (55° 33.98° North
latitude, 159° 35.88” West longitude).

(i) You may take fish, other than
salmon, rainbow/steelhead trout, or
char, at any time unless restricted under
the terms of a subsistence fishing
permit. If you take rainbow/steelhead
trout incidentally in other subsistence
net fisheries or through the ice, you may
retain them for subsistence purposes.

(ii) You may take salmon, trout, and
char only under the authority of a
subsistence fishing permit.

(iii) You must keep a record on the
reverse side of the permit of
subsistence-caught fish. You must
complete the record immediately upon
taking subsistence-caught fish and must
return it no later than October 31.

(iv) You may take salmon at any time,
except in those districts and sections
open to commercial salmon fishing
where salmon may not be taken during
the 24 hours before and 12 hours
following each State open weekly
commercial salmon fishing period, or as
may be specified on a subsistence
fishing permit.

(v) You may not subsistence fish for
salmon in the following waters:

(A) Russell Creek and Nurse Lagoon
and within 500 yards outside the mouth
of Nurse Lagoon;

(B) Trout Creek and within 500 yards
outside its mouth.

(vi) You may take salmon by seine,
gillnet, rod and reel, or with gear
specified on a subsistence fishing
permit. You may also take salmon
without a permit by snagging (by
handline or rod and reel), using a spear,
bow and arrow, or capturing by bare
hand.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may not use a set gillnet
exceeding 100 fathoms in length.

(ix) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on your subsistence
fishing permit.

(8) Chignik Area. The Chignik Area
includes all waters of Alaska on the
south side of the Alaska Peninsula
bounded by a line extending 135°
southeast for 3 miles from a point near
Kilokak Rocks at 57° 10.34° North
latitude, 156°20.22” West longitude (the
longitude of the southern entrance to
Imuya Bay) then due south, and a line
extending 135°southeast from
Kupreanof Point at 55° 33.98” North
latitude, 159° 35.88° West longitude.

(i) You may take fishother than
salmon, rainbow/steelhead trout, or char
at any time, except as may be specified
by a subsistence fishing permit. For
salmon, Federal subsistence fishing
openings, closings and fishing methods
are the same as those issued for the
subsistence taking of fish under Alaska
Statutes (AS 16.05.060), unless
superseded by a Federal Special Action.
If you take rainbow/steelhead trout
incidentally in other subsistence net
fisheries, you may retain them for
subsistence purposes.

(ii) You may not take salmon in the
Chignik River, from a point 300 feet
upstream of the ADF&G weir to Chignik
Lake from July 1 through August 31.
You may not take salmon in Black Lake
or any tributary to Black or Chignik
Lakes, except those waters of Clark
River and Home Creek from their
confluence with Chignik Lake upstream
1 mile.

(A) In the open waters of Clark River
and Home Creek you may take salmon
by gillnet under the authority of a State
permit.

(B) In the open waters of Clark River
and Home Creek you may take salmon
by snagging (handline or rod and reel),
spear, bow and arrow, or capture by
hand without a permit. The daily
harvest and possession limits using
these methods are 5 per day and 5 in
possession.

(iii) You may take salmon, trout, and
char only under the authority of a
subsistence fishing permit.

(iv) You must keep a record on your
permit of subsistence-caught fish. You
must complete the record immediately
upon taking subsistence-caught fish and
must return it no later than October 31.

(v) If you hold a commercial fishing
license, you may only subsistence fish
for salmon as specified on a State
subsistence salmon fishing permit.

(vi) You may take salmon by seines,
gillnets, rod and reel, or with gear
specified on a subsistence fishing
permit, except that in Chignik Lake, you
may not use purse seines. You may also
take salmon without a permit by
snagging (by handline or rod and reel),
using a spear, bow and arrow, or
capturing by bare hand.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on the subsistence
fishing permit.

(9) Kodiak Area. The Kodiak Area
includes all waters of Alaska south of a
line extending east from Cape Douglas
(58°51.10° North latitude), west of 150°
West longitude, north of 55°30.00" North
latitude, and north and east of a line
extending 135° southeast for three miles
from a point near Kilokak Rocks at
57°10.34’ North latitude, 156°20.22’
West longitude (the longitude of the
southern entrance of Imuya Bay), then
due south.

(i) You may take fish other than
salmon, rainbow/steelhead trout, char,
bottomfish, or herring at any time unless
restricted by the terms of a subsistence
fishing permit. If you take rainbow/
steelhead trout incidentally in other
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subsistence net fisheries, you may retain
them for subsistence purposes.

(ii) You may take salmon for
subsistence purposes 24 hours a day
from January 1 through December 31,
with the following exceptions:

(A) From June 1 through September
15, you may not use salmon seine
vessels to take subsistence salmon for 24
hours before or during, and for 24 hours
after any State open commercial salmon
fishing period. The use of skiffs from
any type of vessel is allowed;

(B) From June 1 through September
15, you may use purse seine vessels to
take salmon only with gillnets, and you
may have no other type of salmon gear
on board the vessel.

(iii) You may not subsistence fish for
salmon in the following locations:

(A) Womens Bay closed waters—All
waters inside a line from the tip of the
Nyman Peninsula (57°43.23” North
latitude, 152°31.51" West longitude), to
the northeastern tip of Mary’s Island
(57°42.40’ North latitude, 152°32.00’
West longitude), to the southeastern
shore of Womens Bay at 57°41.95’
Northlatitude, 152°31.50" West
longitude;

(B) Buskin River closed waters—All
waters inside of a line running from a
marker on the bluff north of the mouth
of the Buskin River at approximately
57°45.80’ North latitude, 152°28.38’
West longitude, to a point offshore at
57°45.35° North latitude, 152°28.15’
West longitude, to a marker located
onshore south of the river mouth at
approximately 57°45.15” North latitude,
152°28.65° West longitude;

(C) All waters closed to commercial
salmon fishing within 100 yards of the
terminus of Selief Bay Creek;

(D) In Afognak Bay north and west of
a line from the tip of Last Point to the
tip of River Mouth Point;

(E) From August 15 through
September 30, all waters 500 yards
seaward of the terminus of Little Kitoi
Creek;

(F) All fresh water systems of Afognak
Island.

(iv) You must have a subsistence
fishing permit for taking salmon, trout,
and char for subsistence purposes. You
must have a subsistence fishing permit
for taking herring and bottomfish for
subsistence purposes during the State
commercial herring sac roe season from
April 15 through June 30.

(v) With a subsistence salmon fishing
permit you may take 25 salmon plus an
additional 25 salmon for each member
of your household whose names are
listed on the permit. You may obtain an
additional permit if you can show that
more fish are needed.

(vi) You must record on your
subsistence permit the number of
subsistence fish taken. You must
complete the record immediately upon
landing subsistence-caught fish, and
must return it by February 1 of the year
following the year the permit was
issued.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take salmon only by
gillnet, rod and reel, or seine.

(ix) You must be physically present at
the net when the net is being fished.

(10) Cook Inlet Area. The Cook Inlet
Area includes all waters of Alaska
enclosed by a line extending east from
Cape Douglas (58°51.10” N.Lat.) and a
line extending south from Cape Fairfield
(148°50.25° W. Long.).

(1) Unless restricted in this section, or
unless restricted under the terms of a
subsistence fishing permit, you may
take fish at any time in the Cook Inlet
Area. If you take rainbow/steelhead
trout incidentally in subsistence net
fisheries, you may retain them for
subsistence purposes, unless otherwise
prohibited or provided for in this
section. With jigging gear through the
ice or rod and reel gear in open waters
there is an annual limit of 2 rainbow/
steelhead trout 20 inches or longer,
taken from Kenai Peninsula fresh
waters.

(ii) You may take fish by gear listed
in this part unless restricted in this
section or under the terms of a
subsistence fishing permit (as may be
modified by this section). For all fish
that must be marked and recorded on a
permit in this section, they must be
marked and recorded prior to leaving
the fishing site. The fishing site includes
the particular Federal public waters
and/or adjacent shoreline from which
the fish were harvested.

(iii) You may not take grayling or
burbot for subsistence purposes.

(iv) You may take only salmon, trout,
Dolly Varden, and other char under
authority of a Federal subsistence
fishing permit. Seasons, harvest and
possession limits, and methods and
means for take are the same as for the
taking of those species under Alaska
sport fishing regulations (5 AAC 56 and
5 AAC 57) unless modified herein.
Additionally for Federally managed
waters of the Kasilof and Kenai River
drainages:

(A) Residents of Ninilchik may take
sockeye, Chinook, coho, and pink
salmon through a dip net and a rod and
reel fishery on the upper mainstem of
the Kasilof River from a Federal
regulatory marker on the river below the

outlet of Tustumena Lake downstream
to a marker on the river approximately
2.8 miles below the Tustumena Lake
boat ramp. Residents using rod and reel
gear may fish with up to two baited
single or treble hooks. Other species
incidentally caught during the dip net
and rod and reel fishery may be retained
for subsistence uses, including up to
200 rainbow/steelhead trout taken
through August 15. After 200 rainbow/
steelhead trout have been taken in this
fishery or after August 15, all rainbow/
steelhead trout must be released unless
otherwise provided for in this section.
Before leaving the fishing site, all
retained fish must be recorded on the
permit and marked by removing the
dorsal fin. Harvests must be reported
within 72 hours to the Federal fisheries
manager upon leaving the fishing
location.

(1) Fishing for sockeye and Chinook
salmon will be allowed from June 16—
August 15.

(2) Fishing for coho and pink salmon
will be allowed from June 16—October
31.

(3) Fishing for sockeye, Chinook,
coho, or pink salmon will end prior to
regulatory end dates if the annual total
harvest limit for that species is reached
or superseded by Federal special action.

(4) Each household may harvest their
annual sockeye, Chinook, coho, or pink
salmon limits in one or more days, and
each household member may fish with
a dip net or a rod and reel during this
time. Salmon taken in the Kenai River
system dip net and rod and reel fishery
will be included as part of each
household’s annual limit for the Kasilof
River.

(i) For sockeye salmon—annual total
harvest limit of 4,000; annual household
limits of 25 for each permit holder and
5 additional for each household
member;

(ii) For Chinook salmon—annual
harvest limit of 500; annual household
limit of 10 for each permit holder and
2 additional for each household
member;

(iii) For coho salmon—annual total
harvest limit of 500; annual household
limits of 10 for each permit holder and
2 additional for each household
member; and

(iv) For pink salmon—annual total
harvest limit of 500; annual household
limits of 10 for each permit holder and
2 additional for each household
member.

(B) In addition to the dip net and rod
and reel fishery on the upper mainstem
of the Kasilof River described under
paragraph (i)(10)(iv)(A) of this section,
residents of Ninilchik may also take
coho and pink salmon through a rod
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and reel fishery in Tustumena Lake.
Before leaving the fishing site, all
retained salmon must be recorded on
the permit and marked by removing the
dorsal fin. Seasons, areas, harvest and
possession limits, and methods and
means for take are the same as for the
taking of these species under Alaska
sport fishing regulations (5 AAC 56),
except for the following methods and
means, and harvest and possession
limits:

(1) Fishing will be allowed with up to
2 baited single or treble hooks.

(2) For coho salmon 16 inches and
longer, the daily harvest and possession
limits are 4 per day and 4 in possession.

(3) For pink salmon 16 inches and
longer, daily harvest and possession
limits are 6 per day and 6 in possession.

(C) Resident fish species including
lake trout, rainbow/steelhead trout, and
Dolly Varden/Arctic char may be
harvested in Federally managed waters
of the Kasilof River drainage. Resident
fish species harvested in the Kasilof
River drainage under the conditions of
a Federal subsistence permit must be
marked by removing the dorsal fin
immediately after harvest and recorded
on the permit prior to leaving the
fishing site.

(1) Lake trout may be harvested with
rod and reel gear the entire year. For
fish 20 inches or longer, daily harvest
and possession limits are 4 per day and
4 in possession. For fish less than 20
inches, daily harvest and possession
limits are 15 per day and 15 in
possession.

(2) Dolly Varden/Arctic char may be
harvested with rod and reel gear the
entire year. In flowing waters, daily
harvest and possession limits are 4 per
day and 4 in possession. In lakes and
ponds, daily harvest and possession
limits are 10 fish per day and 10 in
possession

(3) Rainbow trout may be harvested
with rod and reel gear the entire year for
fish less than 20 inches in length. In
flowing waters, daily harvest and
possession limits are 2 per day and 2 in
possession. In lakes and ponds, daily
harvest and possession limits are 5 per
day and 5 in possession.

(4) You may fish in Tustumena Lake
with a gillnet, no longer than 10
fathoms, fished under the ice or jigging
gear used through the ice under
authority of a Federal subsistence
fishing permit. The total annual harvest
quota for this fishery is 200 lake trout,
200 rainbow trout, and 500 Dolly
Varden/Arctic char. The use of a gillnet
will be prohibited by special action after
the harvest quota of any species has
been met. For the jig fishery, annual
household limits are 30 fish in any

combination of lake trout, rainbow trout
or Dolly Varden/Arctic char.

(i) You may harvest fish under the ice
only in Tustumena Lake. Gillnets are
not allowed within a % mile radius of the
mouth of any tributary to Tustumena
Lake, or the outlet of Tustumena Lake.

(ii) Permits will be issued by the
Federal fisheries manager or designated
representative, and will be valid for the
winter season, unless the season is
closed by special action.

(iii) All harvests must be reported
within 72 hours to the Federal fisheries
manager upon leaving the fishing
location. Reported information must
include number of each species caught;
number of each species retained; length,
depth (number of meshes deep) and
mesh size of gillnet fished; location
fished; and total hours fished. Harvest
data on the permit must be filled out
before transporting fish from the fishing
site.

(iv) The gillnet must be checked at
least once in every 48-hour period.

(v) For unattended gear, the
permittee’s name and address must be
plainly and legibly inscribed on a stake
at one end of the gillnet.

(vi) Incidentally caught fish may be
retained and must be recorded on the
permit before transporting fish from the
fishing site.

(vii) Failure to return the completed
harvest permit by May 31 may result in
issuance of a violation notice and/or
denial of a future subsistence permit.

(D) Residents of Hope, Cooper
Landing, and Ninilchik may take only
sockeye salmon through a dip net and
arod and reel fishery at one specified
site on the Russian River, and sockeye,
late-run Chinook, coho, and pink
salmon through a dip net/rod and reel
fishery at two specified sites on the
Kenai River below Skilak Lake and as
provided in this section. For Ninilchik
residents, salmon taken in the Kasilof
River Federal subsistence fish wheel,
and dip net/rod and reel fishery will be
included as part of each household’s
annual limit for the Kenai and Russian
Rivers’ dip net and rod and reel fishery.
For both Kenai River fishing sites below
Skilak Lake, incidentally caught fish
may be retained for subsistence uses,
except for early-run Chinook salmon
(unless otherwise provided for),
rainbow trout 18 inches or longer, and
Dolly Varden 18 inches or longer, which
must be released. For the Russian River
fishing site, incidentally caught fish
may be retained for subsistence uses,
except for early- and late-run Chinook
salmon, coho salmon, rainbow trout,
and Dolly Varden, which must be
released. Before leaving the fishing site,
all retained fish must be recorded on the

permit and marked by removing the
dorsal fin. Harvests must be reported
within 72 hours to the Federal fisheries
manager upon leaving the fishing site,
and permits must be returned to the
manager by the due date listed on the
permit. Chum salmon that are retained
are to be included within the annual
limit for sockeye salmon. Only residents
of Hope and Cooper Landing may retain
incidentally caught resident species.

(1) The household dip net and rod
and reel gear fishery is limited to three
sites:

(i) At the Kenai River Moose Range
Meadows site, dip netting is allowed
only from a boat from a Federal
regulatory marker on the Kenai River at
about river mile 29 downstream
approximately 2.5 miles to another
marker on the Kenai River at about river
mile 26.5. Residents using rod and reel
gear at this fishery site may fish from
boats or from shore with up to 2 baited
single or treble hooks from June 15 -
August 31. Seasonal riverbank closures
and motor boat restrictions are the same
as those listed in State of Alaska fishing
regulations (5 AAC 56 and 5 AAC 57
and 5 AAC 77.540).

(ii) At the Kenai River Mile 48 site,
dip netting is allowed while either
standing in the river or from a boat,
from Federal regulatory markers on both
sides of the Kenai River at about river
mile 48 (approximately 2 miles below
the outlet of Skilak Lake) downstream
approximately 2.5 miles to a marker on
the Kenai River at about river mile 45.5.
Residents using rod and reel gear at this
fishery site may fish from boats or from
shore with up to 2 baited single or treble
hooks from June 15 - August 31.
Seasonal riverbank closures and motor
boat restrictions are the same as those
listed in State of Alaska fishing
regulations (5 AAC 56,5 AAC 57, and
5 AAC 77.540).

(iii) At the Russian River Falls site,
dip netting is allowed from a Federal
regulatory marker near the upstream
end of the fish ladder at Russian River
Falls downstream to a Federal
regulatory marker approximately 600
yards below Russian River Falls.
Residents using rod and reel gear at this
fishery site may not fish with bait at any
time.

(2) Fishing seasons are as follows:

(i) For sockeye salmon at all fishery
sites: June 15—August 15;

(ii) For late-run Chinook, pink, and
coho salmon at both Kenai River fishery
sites only : July 16—September 30; and

(iii) Fishing for sockeye, late-run
Chinook, coho, or pink salmon will
close by special action prior to
regulatory end dates if the annual total
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harvest limit for that species is reached
or superseded by Federal special action.

(3) Each household may harvest their
annual sockeye, late-run Chinook, coho,
or pink salmon limits in one or more
days, and each household member may
fish with a dip net or rod and reel
during this time. Salmon taken in the
Kenai River system dip net and rod and
reel fishery by Ninilchik households
will be included as part of those
household’s annual limits for the
Kasilof River.

(i) For sockeye salmon—annual total
harvest limit of 4,000 (including any
retained chum salmon); annual
household limits of 25 for each permit
holder and 5 additional for each
household member;

(ii) For late-run Chinook salmon—
annual total harvest limit of 1,000;
annual household limits of 10 for each
permit holder and 2 additional for each
household member;

(iii) For coho salmon—annual total
harvest limit of 3,000; annual household
limits of 20 for each permit holder and
5 additional for each household
member; and

(iv) For pink salmon—annual total
harvest limit of 2,000; annual household
limits of 15 for each permit holder and
5 additional for each household
member.

(E) For Federally managed waters of
the Kenai River and its tributaries, in
addition to the dip net and rod and reel
fisheries on the Kenai and Russian
rivers described under paragraph
(1)(10)(iv)(D) of this section, residents of
Hope, Cooper Landing, and Ninilchik
may take sockeye, Chinook, coho, pink,
and chum salmon through a separate
rod and reel fishery in the Kenai River
drainage. Before leaving the fishing site,
all retained fish must be recorded on the
permit and marked by removing the
dorsal fin. Permits must be returned to
the Federal fisheries manager by the due
date listed on the permit. Incidentally
caught fish, other than salmon, are
subject to regulations found in
paragraphs (i)(10) (iv)(F) and (G) of this
section. Seasons, areas (including
seasonal riverbank closures), harvest
and possession limits, and methods and
means (including motor boat
restrictions) for take are the same as for
the taking of these salmon species under
State of Alaska fishing regulations (5
AAC 56,5 AAC57 and 5 AAC 77.54),
except for the following harvest and
possession limits:

(1) In the Kenai River below Skilak
Lake, fishing is allowed with up to 2
baited single or treble hooks from June
15—August 31.

(2) For early-run Chinook salmon less
than 46 inches or 55 inches or longer,

daily harvest and possession limits are
2 per day and 2 in possession.

(3) For late-run Chinook salmon 20
inches and longer, daily harvest and
possession limits are 2 per day and 2 in
possession.

(4) Annual harvest limits for any
combination of early- and late-run
Chinook salmon are 4 for each permit
holder.

(5) For other salmon 16 inches and
longer, the combined daily harvest and
possession limits are 6 per day and 6 in
possession, of which no more than 4 per
day and 4 in possession may be coho
salmon, except for the Sanctuary Area
and Russian River, for which no more
than 2 per day and 2 in possession may
be coho salmon.

(F) For Federally managed waters of
the Kenai River and its tributaries below
Skilak Lake outlet at river mile 50,
residents of Hope and Cooper Landing
may take resident fish species including
lake trout, rainbow trout, and Dolly
Varden/Arctic char with jigging gear
through the ice or rod and reel gear in
open waters. Resident fish species
harvested in the Kenai River drainage
under the conditions of a Federal
subsistence permit must be marked by
removal of the dorsal fin immediately
after harvest and recorded on the permit
prior to leaving the fishing site. Seasons,
areas (including seasonal riverbank
closures), harvest and possession limits,
and methods and means (including
motor boat restrictions) for take are the
same as for the taking of these resident
species under State of Alaska fishing
regulations (5 AAC 56,5 AAC 57, and
5 AAC 77.54), except for the following
harvest and possession limits:

(1) For lake trout 20 inches or longer,
daily harvest and possession limits are
4 per day and 4 in possession. For fish
less than 20 inches, daily harvest and
possession limits are 15 per day and 15
in possession.

(2) In flowing waters, daily harvest
and possession limits for Dolly Varden/
Arctic char less than 18 inches in length
are 1 per day and 1 in possession. In
lakes and ponds, daily harvest and
possession limits are 2 per day and 2 in
possession. Only 1 of these fish can be
20 inches or longer.

(3) In flowing waters, daily harvest
and possession limits for rainbow/
steelhead trout are 1 per day and 1 in
possession and must be less than 18
inches in length. In lakes and ponds,
daily harvest and possession limits are
2 per day and 2 in possession of which
only 1 fish 20 inches or longer may be
harvested daily.

(G) For Federally managed waters of
the upper Kenai River and its tributaries
above Skilak Lake outlet at river mile

50, residents of Hope and Cooper
Landing may take resident fish species
including lake trout, rainbow trout, and
Dolly Varden/Arctic char with jigging
gear through the ice or rod and reel gear
in open waters. Resident fish species
harvested in the Kenai River drainage
under the conditions of a Federal
subsistence permit must be marked by
removal of the dorsal fin immediately
after harvest and recorded on the permit
prior to leaving the fishing site. Seasons,
areas (including seasonal riverbank
closures), harvest and possession limits,
and methods and means (including
motor boat restrictions) for take are the
same as for the taking of these resident
species under Alaska fishing regulations
(5 AAC 56,5 AAC 57,5 AAC 77.54),
except for the following harvest and
possession limits:

(1) For lake trout 20 inches or longer,
daily harvest and possession limits are
4 per day and 4 in possession. For fish
less than 20 inches, daily harvest and
possession limits are 15 fish per day and
15 in possession. For Hidden Lake,
daily harvest and possession limits are
2 per day and 2 in possession regardless
of size.

(2) In flowing waters, daily harvest
and possession limits for Dolly Varden/
Arctic char less than 16 inches are 1 per
day and 1 in possession. In lakes and
ponds, daily harvest and possession
limits are 2 per day and 2 in possession
of which only 1 fish 20 inches or longer
may be harvested daily.

(3) In flowing waters, daily harvest
and possession limits for rainbow/
steelhead trout are 1 per day and 1 in
possession and it must be less than 16
inches in length. In lakes and ponds,
daily harvest and possession limits are
2 per day and 2 in possession of which
only 1 fish 20 inches or longer may be
harvested daily.

(H) Residents of Ninilchik may
harvest sockeye, Chinook, coho, and
pink salmon through a fish wheel
fishery in the Federal public waters of
the upper mainstem of the Kasilof River.
Residents of Ninilchik may retain other
species incidentally caught in the
Kasilof River except for rainbow/
steelhead trout, which must be released
and returned unharmed to the water.

(1) Only one fish wheel can be
operated on the Kasilof River. The fish
wheel must have a live box, must be
monitored when fishing, must be
stopped from fishing when it is not
being monitored or used, and must be
installed and operated in compliance
with any regulations and restrictions for
its use within the Kenai National
Wildlife Refuge.

(2) One registration permit will be
available and will be awarded by the
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Federal in-season fishery manager, in
consultation with the Kenai National
Wildlife Refuge manager, based on the
merits of the operation plan. The
registration permit will be issued to an
organization that, as the fish wheel
owner, will be responsible for its
construction, installation, operation,
use, and removal in consultation with
the Federal fishery manager. The owner
may not rent or lease the fish wheel for
personal gain. As part of the permit, the
organization must:

(i) Prior to the season, provide a
written operation plan to the Federal
fishery manager including a description
of how fishing time and fish will be
offered and distributed among
households and residents of Ninilchik;

(ii) During the season, mark the fish
wheel with a wood, metal, or plastic
plate at least 12 inches high by 12
inches wide that is permanently affixed
and plainly visible, and that contains
the following information in letters and
numerals at least 1 inch high:
registration permit number;
organization’s name and address; and
primary contact person name and
telephone number;

(iii) After the season, provide written
documentation of required evaluation
information to the Federal fishery
manager including, but not limited to,
person or households operating the gear,
hours of operation, and number of each
species caught and retained or released.

(3) People operating the fish wheel
must:

(i) Have a valid Federal subsistence
fishing permit in their possession;

(ii) If they are not the fishwheel
owner, attach an additional wood,
metal, or plastic plate at least 12 inches
high by 12 inches wide to the fish wheel
that is plainly visible, and that contains
their fishing permit number, name, and
address in letters and numerals at least
1 inch high;

(iii) Remain on site to monitor the fish
wheel and remove all fish at least every
hour;

(iv) Before leaving the site, mark all
retained fish by removing their dorsal
fin and record all retained fish on their
fishing permit; and

(v) Within 72 hours of leaving the site,
report their harvest to the Federal
fisheries manager.

(4) The fish wheel owner
(organization) may operate the fish
wheel for subsistence purposes on
behalf of residents of Ninilchik by
requesting a subsistence fishing permit
that:

(i) Identifies a person who will be
responsible for operating the fish wheel;

(ii) Includes provisions for recording
daily catches, the household to whom

the catch was given, and other
information determined to be necessary
for effective resource management by
the Federal fishery manager.

(5) Fishing will be allowed from June
16 through October 31 on the Kasilof
River unless closed or otherwise
restricted by Federal special action.

(6) Salmon taken in the fish wheel
fishery will be included as part of dip
net/rod and reel fishery annual total
harvest limits for the Kasilof River and
as part of dip net/rod and reel
household annual limits of participating
households.

(7) Fishing for each salmon species
will end and the fishery will be closed
by Federal special action prior to
regulatory end dates if the annual total
harvest limit for that species is reached
or superseded by Federal special action.

(8) This regulation expires December
31, 2011, or 3 years after the first
installation of the fish wheel, which
ever comes first, or unless renewed by
the Federal Subsistence Board.

(9) You may take smelt with dip nets
in fresh water only from April 1-June
15. There are no harvest or possession
limits for smelt.

(10) Gillnets may not be used in fresh
water, except for the taking of whitefish
in the Tyone River drainage and as
otherwise provided for in this Cook
Inlet section.

(11) Prince William Sound Area. The
Prince William Sound Area includes all
waters and drainages of Alaska between
the longitude of Cape Fairfield and the
longitude of Cape Suckling.

(1) You may take fish, other than
rainbow/steelhead trout, in the Prince
William Sound Area only under
authority of a subsistence fishing
permit, except that a permit is not
required to take eulachon. You make not
take rainbow/steelhead trout, except as
otherwise provided for in this
§ .27())(11).

(A) In the Prince William Sound Area
within Chugach National Forest and in
the Copper River drainage downstream
of Haley Creek you may accumulate
Federal subsistence fishing harvest
limits with harvest limits under State of
Alaska sport fishing regulations
provided that accumulation of fishing
harvest limits does not occur during the
same day.

(B) You may accumulate harvest
limits of salmon authorized for the
Copper River drainage upstream from
Haley Creek with harvest limits for
salmon authorized under State of Alaska
sport fishing regulations.

(ii) You may take fish by gear listed
in paragraph (c)(1) of this part unless
restricted in this section or under the
terms of a subsistence fishing permit.

(iii) If you catch rainbow/steelhead
trout incidentally in other subsistence
net fisheries, you may retain them for
subsistence purposes, unless restricted
in this section.

(iv) In the Copper River drainage, you
may take salmon only in the waters of
the Upper Copper River District, or in
the vicinity of the Native Village of
Batzulnetas.

(v) In the Upper Copper River District,
you may take salmon only by fish
wheels, rod and reel, or dip nets.

(vi) Rainbow/steelhead trout and
other freshwater fish caught incidentally
to salmon by fish wheel in the Upper
Copper River District may be retained.

(vii) Freshwater fish other than
rainbow/steelhead trout caught
incidentally to salmon by dip net in the
Upper Copper River District may be
retained. Rainbow/steelhead trout
caught incidentally to salmon by dip net
in the Upper Copper River District must
be released unharmed to the water.

(viii) You may not possess salmon
taken under the authority of an Upper
Copper River District subsistence
fishing permit, or rainbow/steelhead
trout caught incidentally to salmon by
fish wheel, unless the anal (ventral) fin
has been immediately removed from the
fish. You must immediately record all
retained fish on the subsistence permit.
Immediately means prior to concealing
the fish from plain view or transporting
the fish more than 50 feet from where
the fish was removed from the water.

(ix) You may take salmon in the
Upper Copper River District from May
15 through September 30 only.

(x) The total annual harvest limit for
subsistence salmon fishing permits in
combination for the Glennallen
Subdistrict and the Chitina Subdistrict
is as follows:

(A) For a household with 1 person, 30
salmon, of which no more than 5 may
be Chinook salmon taken by dip net and
no more than 5 Chinook taken by rod
and reel;

(B) For a household with 2 persons,
60 salmon, of which no more than 5
may be Chinook salmon taken by dip
net and no more than 5 Chinook taken
by rod and reel, plus 10 salmon for each
additional person in a household over 2
persons, except that the household’s
limit for Chinook salmon taken by dip
net or rod and reel does not increase;

(C) Upon request, permits for
additional salmon will be issued for no
more than a total of 200 salmon for a
permit issued to a household with 1
person, of which no more than 5 may
be Chinook salmon taken by dip net and
no more than 5 Chinook taken by rod
and reel, or no more than a total of 500
salmon for a permit issued to a
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household with 2 or more persons, of
which no more than 5 may be Chinook
salmon taken by dipnet and no more
than 5 Chinook taken by rod and reel.

(xi) The following apply to Upper
Copper River District subsistence
salmon fishing permits:

(A) Only one subsistence fishing
permit per subdistrict will be issued to
each household per year. If a household
has been issued permits for both
subdistricts in the same year, both
permits must be in your possession and
readily available for inspection while
fishing or transporting subsistence-taken
fish in either subdistrict. A qualified
household may also be issued a
Batzulnetas salmon fishery permit in the
same year;

(B) Multiple types of gear may be
specified on a permit, although only one
unit of gear may be operated at any one
time;

(C) You must return your permit no
later than October 31 of the year in
which the permit is issued, or you may
be denied a permit for the following
year;

(D) A fish wheel may be operated only
by one permit holder at one time; that
permit holder must have the fish wheel
marked as required by Section
_.27(i)(11) and during fishing
operations;

(E) Only the permit holder and the
authorized member(s) of the household
listed on the subsistence permit may
take salmon;

(F) You must personally operate your
fish wheel or dip net;

(G) You may not loan or transfer a
subsistence fish wheel or dip net permit
except as permitted.

(xii) If you are a fish wheel owner:

(A) You must register your fish wheel
with ADF&G or the Federal Subsistence
Board;

(B) Your registration number and a
wood, metal, or plastic plate at least 12
inches high by 12 inches wide bearing
either your name and address, or your
Alaska driver’s license number, or your
Alaska State identification card number
in letters and numerals at least 1 inch
high, must be permanently affixed and
plainly visible on the fish wheel when
the fish wheel is in the water;

(C) Only the current year’s registration
number may be affixed to the fish
wheel; you must remove any other
registration number from the fish wheel;

(D) You must check your fish wheel
at least once every 10 hours and remove
all fish;

(E) You are responsible for the fish
wheel; you must remove the fish wheel
from the water at the end of the permit
period;

(F) You may not rent, lease, or
otherwise use your fish wheel used for
subsistence fishing for personal gain.

(xiii) If you are operating a fish wheel:

(A) You may operate only one fish
wheel at any one time;

(B) You may not set or operate a fish
wheel within 75 feet of another fish
wheel;

(C) No fish wheel may have more than
two baskets;

(D) If you are a permittee other than
the owner, you must attach an
additional wood, metal, or plastic plate
at least 12 inches high by 12 inches
wide, bearing your name and address in
letters and numerals at least 1 inch high,
to the fish wheel so that the name and
address are plainly visible.

(xiv) A subsistence fishing permit
may be issued to a village council, or
other similarly qualified organization
whose members operate fish wheels for
subsistence purposes in the Upper
Copper River District, to operate fish
wheels on behalf of members of its
village or organization. The following
additional provisions apply to
subsistence fishing permits issued
under this paragraph (i)(11)(xiv):

(A) The permit will list all households
and household members for whom the
fish wheel is being operated. The permit
will identify a person who will be
responsible for each fish wheel in a
similar manner to a fish wheel owner as
described in paragraph (i)(11)(xii) of this
section;

(B) The allowable harvest may not
exceed the combined seasonal limits for
the households listed on the permit; the
permittee will notify the ADF&G or
Federal Subsistence Board when
households are added to the list, and the
seasonal limit may be adjusted
accordingly;

(C) Members of households listed on
a permit issued to a village council or
other similarly qualified organization
are not eligiblefor a separate household
subsistence fishing permit for the Upper
Copper River District;

(D) The permit will include
provisions for recording daily catches
for each fish wheel; location and
number of fish wheels; full legal name
of the individual responsible for the
lawful operation of each fish wheel as
described in paragraph (i)(11)(xii) of this
section; and other information
determined to be necessary for effective
resource management.

(xv) You may take salmon in the
vicinity of the former Native village of
Batzulnetas only under the authority of
a Batzulnetas subsistence salmon
fishing permit available from the
National Park Service under the
following conditions:

(A) You may take salmon only in
those waters of the Copper River
between National Park Service
regulatory markers located near the
mouth of Tanada Creek and
approximately one-half mile
downstream from that mouth and in
Tanada Creek between National Park
Service regulatory markers identifying
the open waters of the creek;

(B) You may use only fish wheels, dip
nets, and rod and reel on the Copper
River and only dip nets, spears, fyke
nets, and rod and reel in Tanada Creek.
One fyke net and associated lead may be
used in Tanada Creek upstream of the
National Park Service weir;

(C) You may take salmon only from
May 15 through September 30 or until
the season is closed by special action;

(D) You may retain Chinook salmon
taken in a fish wheel in the Copper
River. You must return to the water
unharmed any Chinook salmon caught
in Tanada Creek;

(E) You must return the permit to the
National Park Service no later than
October 15 of the year the permit was
issued;

(F) You may only use a fyke net after
consultation with the in-season
manager. You must be present when the
fyke net is actively fishing. You may
take no more than 1,000 sockeye salmon
in Tanada Creek with a fyke net;

(xvi) You may take pink salmon for
subsistence purposes from fresh water
with a dip net from May 15 through
September 30, 7 days per week, with no
harvest or possession limits in the
following areas:

(A) Green Island, Knight Island,
Chenega Island, Bainbridge Island,
Evans Island, Elrington Island, Latouche
Island, and adjacent islands, and the
mainland waters from the outer point of
Granite Bay located in Knight Island
Passage to Cape Fairfield;

(B) Waters north of a line from
Porcupine Point to Granite Point, and
south of a line from Point Lowe to
Tongue Point.

(12) Yakutat Area. The Yakutat Area
includes all waters and drainages of
Alaska between the longitude of Cape
Suckling and the longitude of Cape
Fairweather.

(i) Unless restricted in this section or
unless restricted under the terms of a
subsistence fishing permit, you may
take fish at any time in the Yakutat
Area.

(ii) You may take salmon, trout (other
than steelhead), and char only under
authority of a subsistence fishing
permit. You may take steelhead trout
only in the Situk and Ahrnklin Rivers
and only under authority of a Federal
subsistence fishing permit.
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(iii) If you take salmon, trout, or char
incidentally by gear operated under the
terms of a subsistence permit for
salmon, you may retain them for
subsistence purposes. You must report
any salmon, trout, or char taken in this
manner on your permit calendar.

(iv) You may take fish by gear listed
in this part unless restricted in this
section or under the terms of a
subsistence fishing permit. In areas
where use of rod and reel is allowed,
you may use artificial fly, lure, or bait
when fishing with rod and reel, unless
restricted by Federal permit. If you use
bait, you must retain all Federally
regulated fish species caught, and they
apply to your applicable daily and
annual harvest limits for that species.
For streams with steelhead, once your
daily or annual limit of steelhead is
harvested, you may no longer fish with
bait for any species.

(v) In the Situk River, each
subsistence salmon fishing permit
holder shall attend his or hergillnet at
all times when it is being used to take
salmon.

(vi) You may block up to two-thirds
of a stream with a gillnet or seine used
for subsistence fishing.

(vii) You must immediately remove
both lobes of the caudal (tail) fin from
subsistence-caught salmon when taken.

(viii) You may not possess
subsistence-taken and sport-taken
salmon on the same day.

(ix) You must possess a subsistence
fishing permit to take Dolly Varden. The
daily harvest and possession limit is 10
Dolly Varden of any size.

(13) Southeastern Alaska Area. The
Southeastern Alaska Area includes all
waters between a line projecting
southwest from the westernmost tip of
Cape Fairweather and Dixon Entrance.

(i) Unless restricted in this section or
under the terms of a subsistence fishing
permit, you may take fish other than
salmon, trout, grayling, and char in the
Southeastern Alaska Area at any time.

(ii) You must possess a subsistence
fishing permit to take salmon, trout,
grayling, or char. You must possess a
subsistence fishing permit to take
eulachon from any freshwater stream
flowing into fishing Sections 1C or 1D.

(ii1) In the Southeastern Alaska Area,
a rainbow trout is defined as a fish of
the species Oncorhyncus mykiss less
than 22 inches in overall length. A
steelhead is defined as a rainbow trout
with an overall length of 22 inches or
larger.

(iv) In areas where use of rod and reel
is allowed, you may use artificial fly,
lure, or bait when fishing with rod and
reel, unless restricted by Federal permit.
If you use bait, you must retain all

Federally regulated fish species caught,
and they apply to your applicable daily,
seasonal, and annual harvest limits for
that species.

(A) For streams with steelhead, once
your daily, seasonal, or annual limit of
steelhead is harvested, you may no
longer fish with bait for any species.

(B) Unless otherwise specified in this
§  .27(i)(13), allowable gear for salmon
or steelhead is restricted to gaffs, spears,
gillnets, seines, dip nets, cast nets,
handlines, or rod and reel.

(v) Unless otherwise specified in this
§  .27(i)(13), you may use a handline
for snagging salmon or steelhead.

(vi) You may fish with a rod and reel
within 300 feet of a fish ladder unless
the site is otherwise posted by the
USDA Forest Service. You may not fish
from, on, or in a fish ladder.

(vii) You may not accumulate Federal
subsistence harvest limits authorized for
the Southeastern Alaska Area with any
harvest limits authorized under any
State of Alaska fishery with the
following exception: Annual or seasonal
Federal subsistence harvest limits may
be accumulated with State sport fishing
harvest limits provided that
accumulation of harvest limits does not
occur during the same day.

(viii) If you take salmon, trout, or char
incidentally with gear operated under
terms of a subsistence permit for other
salmon, they may be kept for
subsistence purposes. You must report
any salmon, trout, or char taken in this
manner on your subsistence fishing
permit.

(ix) No permits for the use of nets will
be issued for the salmon streams
flowing across or adjacent to the road
systems within the city limits of
Petersburg, Wrangell, and Sitka.

(x) You must immediately remove
both lobes of the caudal (tail) fin of
subsistence-caught salmon when taken.

(xi) You may not possess subsistence-
taken and sport-taken fish of a given
species on the same day.

(xii) If a harvest limit is not otherwise
listed for sockeye in this §  .27(i)(13),
the harvest limit for sockeye salmon is
the same as provided for in adjacent
State subsistence or personal use
fisheries. If a harvest limit is not
established for the State subsistence or
personal use fisheries, the possession
limit is 10 sockeye and the annual
harvest limit is 20 sockeye per
household for that stream.

(xiii) The Sarkar River system above
the bridge isclosed to the use of all nets
by both Federally qualified and non-
Federally qualified users.

(xiv) From July 7 through July 31, you
may take sockeye salmon in the waters
of the Klawock River and Klawock Lake

only from 8 a.m. Monday until 5 p.m.
Friday.

(xv) You may take Chinook, sockeye,
and coho salmon in the mainstem of the
Stikine River only under the authority
of a Federal subsistence fishing permit.
Each Stikine River permit will be issued
to a household. Only dip nets, spears,
gaffs, rod and reel, beach seine, or
gillnets not exceeding 15 fathoms in
length may be used. The maximum
gillnet mesh size is 5¢-inches, except
during the Chinook season when the
maximum gillnet mesh size is 8 inches.

(A) You may take Chinook salmon
from May 15 through June 20. The
annual limit is 5 Chinook salmon per
household.

(B) You may take sockeye salmon
from June 21 through July 31. The
annual limit is 40 sockeye salmon per
household.

(C) You may take coho salmon from
August 1 through October 1. The annual
limit is 20 coho salmon per household.

(D) You may retain other salmon
taken incidentally by gear operated
under terms of this permit. The
incidentally taken salmon must be
reported on your permit calendar.

(E) The total annual guideline harvest
level for the Stikine River fishery is 125
Chinook, 600 sockeye, and 400 coho
salmon. All salmon harvested, including
incidentally taken salmon, will count
against the guideline for that species.

(xvi) You may take coho salmon with
a Federal salmon fishing permit. There
is no closed season. The daily harvest
limit is 20 coho salmon per household.
Only dip nets, spears, gaffs, handlines,
and rod and reel may be used. There are
specific rules to harvest any salmon on
the Stikine River, and you must have a
separate Stikine River subsistence
salmon fishing permit to take salmon on
the Stikine River.

(xvii) Unless noted on a Federal
subsistence harvest permit, there are no
harvest limits for pink or chum salmon.

(xviii) Unless otherwise specified in
this §  .27(i)(13), you may take
steelhead under the terms of a
subsistence fishing permit. The open
season is January 1 through May 31. The
daily household harvest and possession
limit is one with an annual household
limit of two. You may only use a dip
net, gaff, handline, spear, or rod and
reel. The permit conditions and systems
to receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xix) You may take steelhead trout on
Prince of Wales and Kosciusko Islands
under the terms of Federal subsistence
fishing permits. You must obtain a
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separate permit for the winter and
spring seasons.

(A) The winter season is December 1
through the last day of February, with
a harvest limit of 2 fish per household.
You may use only a dip net, handline,
spear, or rod and reel. The winter
season may be closed when the harvest
level cap of 100 steelhead for Prince of
Wales/Kosciusko Islands has been
reached. You must return your winter
season permit within 15 days of the
close of the season and before receiving
another permit for a Prince of Wales/
Kosciusko steelhead subsistence fishery.
The permit conditions and systems to
receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(B) The spring season is March 1
through May 31, with a harvest limit of
5 fish per household. You may use only
a dip net, handline, spear, or rod and
reel. The spring season may be closed
prior to May 31 if the harvest quota of
600 fish minus the number of steelhead
harvested in the winter subsistence
steelhead fishery is reached. You must
return your spring season permit within
15 days of the close of the season and
before receiving another permit for a
Prince of Wales/Kosciusko steelhead
subsistence fishery. The permit
conditions and systems to receive
special protection will be determined by
the local Federal fisheries manager in
consultation with ADF&G.

(xx) In addition to the requirement for
a Federal subsistence fishing permit, the
following restrictions for the harvest of
Dolly Varden, brook trout, grayling,
cutthroat, and rainbow trout apply:

(A) The daily household harvest and
possession limit is 20 Dolly Varden;
there is no closed season or size limit;

(B) The daily household harvest and
possession limit is 20 brook trout; there
is no closed season or size limit;

(C) The daily household harvest and
possession limit is 20 grayling; there is
no closed season or size limit;

(D) The daily household harvest limit
is 6 and the household possession limit
is 12 cutthroat or rainbow trout in
combination; there is no closed season
or size limit;

(E)You may only use a rod and reel;

(F) The permit conditions and
systems to receive special protection
will be determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xxi) There is no subsistence fishery
for any salmon on the Taku River.

m 4. In subpart D of 36 CFR part 242 and
50 CFR part 100, § .28 is added to
read as follows:

§ .28 Subsistence taking of shellfish.

(a) Regulations in this section apply to
subsistence taking of Dungeness crab,
king crab, Tanner crab, shrimp, clams,
abalone, and other shellfish or their
parts.

(b) [Reserved]

(c) You may take shellfish for
subsistence uses at any time in any area
of the public lands by any method
unless restricted by this section.

(d) Methods, means, and general
restrictions.

(1) The harvest limit specified in this
section for a subsistence season for a
species and the State harvest limit set
for a State season for the same species
are not cumulative. This means that if
you have taken the harvest limit for a
particular species under a subsistence
season specified in this section, you
may not, after that, take any additional
shellfish of that species under any other
harvest limit specified for a State
season.

(2) Unless otherwise provided in this
section or under terms of a required
subsistence fishing permit (as may be
modified by this section), you may use
the following legal types of gear to take
shellfish:

(i) Abalone iron;

(ii) Diving gear;

(iii) A grappling hook;

(iv) A handline;

(v) A hydraulic clam digger;

(vi) A mechanical clam digger;

(vii) A pot;

(viii) A ring net;

(ix) A scallop dredge;

(x) A sea urchin rake;

(xi) A shovel; and

(xii) A trawl.

(3) You are prohibited from buying or
selling subsistence-taken shellfish, their
parts, or their eggs, unless otherwise
specified.

(4) You may not use explosives and
chemicals, except that you may use
chemical baits or lures to attract
shellfish.

(5) Marking requirements for
subsistence shellfish gear are as follows:

(i) You must plainly and legibly
inscribe your first initial, last name, and
address on a keg or buoy attached to
unattended subsistence fishing gear,
except when fishing through the ice,
when you may substitute for the keg or
buoy a stake inscribed with your first
initial, last name, and address inserted
in the ice near the hole; subsistence
fishing gear may not display a
permanent ADF&G vessel license
number;

(ii) Kegs or buoys attached to
subsistence crab pots also must be
inscribed with the name or United
States Coast Guard number of the vessel
used to operate the pots.

(6) Pots used for subsistence fishing
must comply with the escape
mechanism requirements found in
§100.27(c)(2).

(7) You may not mutilate or otherwise
disfigure a crab in any manner which
would prevent determination of the
minimum size restrictions until the crab
has been processed or prepared for
consumption.

(e) Taking shellfish by designated
harvest permit.

(1) Any species of shellfish that may
be taken by subsistence fishing under
this part may be taken under a
designated harvest permit.

(2) If you are a Federally-qualified
subsistence user (beneficiary), you may
designate another Federally-qualified
subsistence user to take shellfish on
your behalf. The designated fisherman
must obtain a designated harvest permit
prior to attempting to harvest shellfish
and must return a completed harvest
report. The designated fisherman may
harvest for any number of beneficiaries
but may have no more than two harvest
limits in his/her possession at any one
time.

(3) The designated fisherman must
have in possession a valid designated
harvest permit when taking, attempting
to take, or transporting shellfish taken
under this section, on behalf of a
beneficiary.

(4) You may not fish with more than
one legal limit of gear as established by
this section.

(5) You may not designate more than
one person to take or attempt to take
shellfish on your behalf at one time.
You may not personally take or attempt
to take shellfish at the same time that a
designated fisherman is taking or
attempting to take shellfish on your
behalf.

(f) If a subsistence shellfishing permit
is required by this section, the following
conditions apply unless otherwise
specified by the subsistence regulations
in this section:

(1) You may not take shellfish for
subsistence in excess of the limits set
out in the permit unless a different limit
is specified in this section;

(2) You must obtain a permit prior to
subsistence fishing;

(3) You must have the permit in your
possession and readily available for
inspection while taking or transporting
the species for which the permit is
issued;

(4) The permit may designate the
species and numbers of shellfish to be
harvested, time and area of fishing, the
type and amount of fishing gear and
other conditions necessary for
management or conservation purposes;
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(5) If specified on the permit, you
must keep accurate daily records of the
catch involved, showing the number of
shellfish taken by species, location and
date of the catch, and such other
information as may be required for
management or conservation purposes;

(6) You must complete and submit
subsistence fishing reports at the time
specified for each particular area and
fishery;

(7) If the return of catch information
necessary for management and
conservation purposes is required by a
subsistence fishing permit and you fail
to comply with such reporting
requirements, you are ineligible to
receive a subsistence permit for that
activity during the following calendar
year, unless you demonstrate that
failure to report was due to loss in the
mail, accident, sickness, or other
unavoidable circumstances.

(g) Subsistence take by commercial
vessels. No fishing vessel which is
commercially licensed and registered
for shrimp pot, shrimp trawl, king crab,
Tanner crab, or Dungeness crab fishing
may be used for subsistence take during
the period starting 14 days before an
opening and ending 14 days after the
closure of a respective open season in
the area or areas for which the vessel is
registered. However, if you are a
commercial fisherman, you may retain
shellfish for your own use from your
lawfully taken commercial catch.

(h) You may not take or possess
shellfish smaller than the minimum
legal size limits.

(i) Unlawtful possession of subsistence
shellfish. You may not possess,
transport, give, receive, or barter
shellfish or their parts taken in violation
of Federal or State regulations.

(j)(1) An owner, operator, or employee
of a lodge, charter vessel, or other
enterprise that furnishes food, lodging,
or guide services may not furnish to a
client or guest of that enterprise,
shellfish that has been taken under this
section, unless:

(i) The shellfish has been taken with
gear deployed and retrieved by the
client or guest who is a Federally-
qualified subsistence user;

(ii) The gear has been marked with the
client’s or guest’s name and address;
and

(iii) The shellfish is to be consumed
by the client or guest or is consumed in
the presence of the client or guest.

(2) The captain and crewmembers of
a charter vessel may not deploy, set, or
retrieve their own gear in a subsistence
shellfish fishery when that vessel is
being chartered.

(k) Subsistence shellfish areas and
pertinent restrictions.

(1) Southeastern Alaska-Yakutat
Area. No marine waters are currently
identified under Federal subsistence
management jurisdiction.

(2) Prince William Sound Area. No
marine waters are currently identified
under Federal subsistence management
jurisdiction.

(3) Cook Inlet Area.

(i) You may take shellfish for
subsistence purposes only as allowed in
this section (k)(3).

(ii) You may not take king crab,
Dungeness crab, or shrimp for
subsistence purposes.

(iii) In the subsistence taking of
Tanner crab:

(A) Male Tanner crab may be taken
only from July 15 through March 15;

(B) The daily harvest and possession
limit is 5 male Tanner crabs;

(C) Only male Tanner crabs 51/
2inches or greater in width of shell may
be taken or possessed;

(D) No more than 2 pots per person,
regardless of type, with a maximum of
2 pots per vessel, regardless of type,
may be used to take Tanner crab.

(iv) In the subsistence taking of clams:

(A) The daily harvest and possession
limit for littleneck clams is 1,000 and
the minimum size is 1.5 inches in
length;

(B) The daily harvest and possession
limit for butter clams is 700 and the
minimum size is 2.5 inches in length.

(v) Other than as specified in this
section, there are no harvest, possession,
or size limits for other shellfish, and the
season is open all year.

(4) Kodiak Area.

(i) You may take crab for subsistence
purposes only under the authority of a
subsistence crab fishing permit issued
by the ADF&G.

(ii) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G before
subsistence shrimp fishing during a
State closed commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection. The permit must specity the
area and the date the vessel operator
intends to fish. No more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(iii) The daily harvest and possession
limit is 12 male Dungeness crabs per
person; only male Dungeness crabs with
a shell width of 61/2inches or greater
may be taken or possessed. Taking of
Dungeness crab is prohibited in water
25 fathoms or more in depth during the
14 days immediately before the State
opening of a commercial king or Tanner
crab fishing season in the location.

(iv) In the subsistence taking of king
crab:

(A) The annual limit is six crabs per
household; only male king crab with
shell width of 7 inches or greater may
be taken or possessed;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2—week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) You may only use one crab pot,
which may be of any size, to take king
crab;

(D) You may take king crab only from
June 1 through January 31, except that
the subsistence taking of king crab is
prohibited in waters 25 fathoms or
greater in depth during the period 14
days before and 14 days after State open
commercial fishing seasons for red king
crab, blue king crab, or Tanner crab in
the location;

(E) The waters of the Pacific Ocean
enclosed by the boundaries of Womens
Bay, Gibson Cove, and an area defined
by a line1/2mile on either side of the
mouth of the Karluk River, and
extending seaward 3,000 feet, and all
waters within 1,500 feet seaward of the
shoreline of Afognak Island are closed
to the harvest of king crab except by
Federally-qualified subsistence users.

(v) In the subsistence taking of Tanner
crab:

(A) You may not use more than five
crab pots to take Tanner crab;

(B) You may not take Tanner crab in
waters 25 fathoms or greater in depth
during the 14 days immediately before
the opening of a State commercial king
or Tanner crab fishing season in the
location;

(C) The daily harvest and possession
limit per person is 12 male crabs with
a shell width 51/2inches or greater.

(5) Alaska Peninsula—Aleutian
Islands Area.

(i) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G prior to
subsistence shrimp fishing during a
closed State commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection; the permit must specify the
area and the date the vessel operator
intends to fish; no more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(ii) The daily harvest and possession
limit is 12 male Dungeness crabs per
person; only crabs with a shell width of
51/2inches or greater may be taken or
possessed.

(iii) In the subsistence taking of king
crab:

(A) The daily harvest and possession
limit is six male crabs per person; only
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crabs with a shell width of 61/2inches
or greater may be taken or possessed;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2—week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) You may take crabs only from June
1 through January 31.

(iv) The daily harvest and possession
limit is 12 male Tanner crabs per
person; only crabs with a shell width of
51/2inches or greater may be taken or
possessed.

(6) Bering Sea Area.

(i) In that portion of the area north of
the latitude of Cape Newenham,
shellfish may only be taken by shovel,
jigging gear, pots, and ring net.

(ii) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G prior to
subsistence shrimp fishing during a
closed commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection; the permit must specify the
area and the date the vessel operator
intends to fish; no more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(ii1) In waters south of 60° North
latitude, the daily harvest and
possession limit is 12 male Dungeness
crabs per person.

(iv) In the subsistence taking of king
crab:

(A) In waters south of 60° North
latitude, the daily harvest and
possession limit is six male crabs per
person;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2—week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) In waters south of 60° North
latitude, you may take crab only from
June 1 through January 31;

(D) In the Norton Sound Section of
the Northern District, you must have a
subsistence permit.

(v) In waters south of 60° North
latitude, the daily harvest and
possession limit is 12 male Tanner
crabs.

Dated: March 3, 2009.

Peter J. Probasco,

Acting Chair, Federal Subsistence Board.
Dated: March 5, 2009.

Calvin Casipit,

Subsistence Program Leader, USDA-Forest
Service.

[FR Doc. E9—6937 Filed 3—-27—-09; 8:45 am]
BILLING CODE 4310-55-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0
[FCC 08-282]

Public Information, the Inspection of
Records, and Implementation of
Freedom of Information Act
Amendments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission amends its
rules implementing the Freedom of
Information Act (FOIA) to reflect
changes in that law made by the OPEN
Government Act of 2007. In addition,
the rules are updated to reflect the
current structure of the agencys; to reflect
the increased availability of records on
the agency’s Web site and the
Commission’s decisions over the years
with respect to whether certain records
are routinely available for public
inspection; to ensure that the rules
reflect the agency’s experience with
processing FOIA requests; and to clarify
the fees applicable to FOIA requests.

DATES: Effective April 29, 2009.

FOR FURTHER INFORMATION CONTACT:
Laurence H. Schecker, Special Counsel,
Administrative Law Division, Office of
General Counsel, 202—418-1720 or
Laurence.Schecker@fcc.gov.

SUPPLEMENTARY INFORMATION: In this
Order, we amend part 0 of the
Commission’s rules to update sections
implementing the Freedom of
Information Act (FOIA), 5 U.S.C. 552.

On December 14, 2005, the President
issued an Executive Order concerning
implementation of the FOIA. Executive
Order No. 13392, Improving Agency
Disclosure of Information, 70 FR 75373
(December 14, 2005) (FOIA Executive
Order). Among other things, the
Executive Order required each agency to
review its FOIA operations, see id. sec.
3(a), 70 FR at 75375 (December 14,
2005), to develop a plan to improve its
FOIA operations, id. sec. 3(b)(iii), 70 FR
at 75375 (December 14, 2005), and to
report to the Attorney General about its
review and plan for improving FOIA
operations. Id. sec. 3(c), 70 FR at 75375
(December 14, 2005). Consistent with
the Executive Order, the Commission
reviewed its FOIA operations,
developed a plan for improvement, and
issued its report. Improving Agency
Disclosure of Information: Executive
Order 13392 (June 14, 2006) (FCC FOIA
Report), available at http://www.fcc.gov/
foia/2006improv_disclosure report.pdf.
See also Letter from Samuel Feder,

General Counsel and Chief FOIA
Officer, to Clay Johnson, III, Chairman,
President’s Management Council (July
30, 2007) (Updated Status Report—
FOIA Implementation Plan), available at
http://www.fcc.gov/foia/2006improv-
update.pdf; Letter from Matthew Berry,
General Counsel and Chief FOIA
Officer, to Chairman Johnson (February
27, 2008) (Updated Status Report).

The Commission committed, inter
alia, to review its FOIA implementing
rules “[t]o ensure that the FCC’s
information access regulations reflect
the current structure of the agency, the
availability of records to the public and
whether more records should be posted
pursuant to [FOIA] subsection (a)(2), [5
U.S.C. 552(a)(2)], the proper procedures
for processing FOIA requests and
appeals, and current fee information.”
FCC FOIA Report at 9.

In late 2007, Congress passed and the
President signed the Openness Promotes
Effectiveness in our National
Government Act, known as the OPEN
Government Act. Public Law No. 110-
175, 121 Stat. 2524 (2007), codified at
scattered sections of 5 U.S.C. 552. The
FOIA amendments adopted in this
statute require additional changes to our
FOIA implementing regulations.

In our FY 2007 FOIA Annual Report,
we modified the target date for
reviewing and amending our FOIA
regulations so that a single revision of
the rules could address the OPEN
Government Act as well as the
commitment made in the FCC’s FOIA
Report. See FCC FY 2007 FOIA Annual
Report, at 8-9 (Section XII.C) (http://
www.fcc.gov/foia/2007foiareport.pdf);
see also letter from Matthew Berry to
Chairman Johnson (Feb. 27, 2008)
(noting the change in the target date for
revising our FOIA regulations). We have
now completed an extensive review of
our FOIA regulations and in this Order
adopt various amendments to the rules.
By this Order, we fulfill the
commitment made in the FCC FOIA
Report, as modified in our FY2007 FOIA
Annual Report.

Our FOIA implementing rules are
presently found at 47 CFR 0.441 through
0.470. The rules amended in this Order
may generally be grouped into three
sections: (1) rules describing records
that are routinely available for public
inspection (47 CFR 0.441, 0.445, 0.451,
0.453, 0.455, 0.460 and 0.465); (2) rules
describing records that are not routinely
available for public inspection and
governing requests for confidential
treatment (47 CFR 0.442, 0.457, 0.458,
0.459, 0.461, and 0.463); and (3) the
FOIA fee rules (47 CFR 0.451(d), 0.465
through 0.470). We have reviewed these
rules and, as set forth in Appendix,



14074

Federal Register/Vol. 74, No. 59/Monday, March 30, 2009/Rules and Regulations

adopt a variety of changes to (i) reflect
the current structure of the agency; (ii)
reflect the increased availability of
records on the FCC’s Web site and the
Commission’s decisions over the years
with respect to whether certain records
are routinely available for public
inspection; (iii) implement the changes
to the FOIA enacted in the OPEN
Government Act; (iv) ensure that the
rules reflect our experience with
processing FOIA requests; and (v)
clarify the fees applicable to FOIA
requests. The following paragraphs
describe the changes we adopt in the
rules.

Records Routinely Available for
Public Inspection. The FOIA requires
that a variety of records be made
“‘available for public inspection and
copying.” 5 U.S.C. 552(a)(2)(A)-(D)
(requiring each agency to make available
for public inspection and copying ““final
opinions * * * [and] orders made in the
adjudication of cases;” policy
statements that “‘are not published in
the Federal Register;” “administrative
staff manuals and instructions to staff
that affect a member of the public;” and
records released pursuant to a FOIA
request that “the agency determines
have become or are likely to become the
subject of subsequent requests for
substantially the same records”); FOIA
Executive Order, sec. 1(b). The
Electronic Freedom of Information Act
Amendments of 1996 (EFOIA), Public
Law No. 104-231, 110 Stat. 3048 (1996),
codified at scattered sections of 5 U.S.C.
552. See Amendment of Part 0 of the
Commission’s Rules to Implement the
Electronic Freedom of Information Act
Amendments of 1996, 13 FCC Rcd 3419
(1997), requires, and the FOIA
Executive Order provides for, the use of
electronic information technology to
make records available to the public.
See 5 U.S.C. 552(a)(2); FOIA Executive
Order, sec. 3(a)(iv), 70 FR at 75375
(December 14, 2005). We have
developed an extensive Web site,
http://www.fcc.gov, providing the public
with broad access to our records. Our
Web site also affirmatively discloses
much information about the
Commission, consistent with the FOIA
Executive Order’s direction that
agencies make “proactive” and
“spontaneous disclosure of information
to the public” to reduce the need for the
public to make FOIA requests to obtain
information from agencies. Id., sec.
3(a)(iv). For example, our Web site
makes available Commission and
Bureau/Office level decisions,
Commission rules, comments filed in
rulemaking proceedings, public notices,
applications for licenses or other

authorizations, and policy statements
and staff guidance concerning our rules
and operations, just to mention a few
categories of records. We also maintain
paper reading rooms for public access to
our records. Our rules governing access
to routinely available records require
updating in light of changes in the
structure of the Commission, changes in
the types of proceedings we conduct,
Internet availability of many of our
records, and electronic filing and
referencing capabilities for many of our
proceedings. We therefore update
sections 0.441, 0.445, 0.451, 0.453,
0.455, 0.460 and 0.465 of our rules as
discussed below and as set forth in the
rule changes.

Section 0.441 is amended to indicate
that in addition to the sources for
obtaining Commission information
previously listed in the rule,
information may be obtained from the
Commission’s copy contractor. It also
contains updated Internet citations and
FCC headquarters locations for
obtaining information. We have also
amended section 0.441 to note the
availability of our FOIA Public Liaison
to assist persons requesting information
from the Commission in resolving any
concerns relating to a FOIA request.
OPEN Government Act, sec. 6(b)(1)(B);
see http://www.fcc.gov/foia/#contact
(FOIA Public Liaison contact).

Section 0.445 contains our regulation
concerning the availability of our
opinions, orders, policy statements,
interpretations, administrative manuals
and staff instructions. 47 CFR 0.445.
This rule implements various statutory
requirements concerning the public
availability of these documents. See 5
U.S.C. 552(a)(2)(A)-(C). We are making
minor modifications to this rule. We are
changing the reference to Pike and
Fisher Radio Regulation in section
0.445(b) to Pike and Fisher
Communications Regulation, the current
title of that publication. See
commreg.pf.com. We are also removing
paragraph (g), which currently refers to
the FCC Administrative Manual, a
document that no longer exists. We are
modifying current paragraph (h), which
will become paragraph (g), to reflect that
general instructions to staff may be
contained in orders published in the
Federal Register. Finally, current
paragraph (i), which will become
paragraph (h), indicates we may redact
information from published documents
to protect personal privacy. See 5 U.S.C.
552(a) (allowing deletion of information
to protect personal privacy). We are
amending this section to indicate we
may also redact information required or
authorized to be withheld pursuant to
other Federal statutes. This amendment

reflects our practice of issuing decisions
redacting confidential commercial
information, consistent with the Trade
Secrets Act, 18 U.S.C. 1905. See
Examination of Current Policy
Concerning Treatment of Confidential
Information Submitted to the
Commission, 13 FCC Rcd 24816, 24854
(1998) (Confidentiality R&'0O) (orders
containing confidential commercial
information may be released in part
under seal), recon. den., 14 FCC Rcd
20128 (1999).

We are making a minor clarifying
amendment to section 0.451(d), which
currently refers only to search fees, to
cross-reference copying and review fees
that are provided for elsewhere in our
FOIA regulations. We also amend
section 0.451(b)(5) to cross-reference
part 19 of our rules.

Two of our FOIA rules, sections 0.453
and 0.455, set out the public availability
of records in our public reference
rooms. 47 CFR 0.453 and 0.455. These
rules are being updated to reflect the
current nature of our proceedings and
the structure of the agency. Section
0.453(a) is being amended to reflect the
availability of the Commission’s
Electronic Comment Filing System
(ECFS), which makes case histories
available on the Internet to the public.
Electronic Filing of Documents in
Rulemaking Proceedings, 13 FCC Rcd
11322 (1998) (ECFS Decision). Section
0.453(a)(2)(i) provides a current list of
Broadcast Services proceedings which
have records that are routinely
available, and section 0.453(a)(2)(ii)
updates common carrier proceedings
presently in the Wireline Competition
Bureau. Section 0.453(a)(2)(iii)(E) is
amended to delete the last sentence to
reflect that the Uniform Licensing
System (ULS) is now fully functional.
Section 0.453(a)(2)(iv) is amended to
reflect the availability of certain
contracts and to eliminate references to
INTELSAT and INMARSAT in light of
the privatization of those entities.
Finally, section 0.453(a)(2)(v) updates
the list of publicly available cable
service proceedings. Minor changes are
made to section 0.455. We update
paragraph (a) to reflect the Media
Bureau materials currently available in
its reference room. We also amend
former paragraph (c), now (b), to
indicate that Commission minutes and
records for votes are available in the
Office of the Secretary, not the Agenda
Group. References to separate Bureau
reference rooms, now consolidated in
the Reference Information Center, are
also removed from section 0.455.

Section 0.460 governs requests for
inspection of records that are routinely
available for public inspection under
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sections 0.453 and 0.455. Our rules have
provided that records routinely
available to the public can be requested
either through the Commission directly
or through our copy contractor. 47 CFR
0.460(f). See also 47 CFR 0.465(f). While
a large portion of the records routinely
available for public inspection are
available on our Web site, there are still
some routinely available records that are
only available in paper copy at the
Commission. Processing written
requests for these records has placed a
great burden on our staff. We are
therefore amending paragraph (f) to
require that written requests to obtain
copies of records routinely available for
public inspection must be processed
through the Commission’s copy
contractor under section 0.465. We are
also amending section 0.465(f) to
indicate that the Commission’s copy
contractor will fulfill requests for
records that are routinely available
under section 0.453 or 0.455. These
changes do not affect those personally
inspecting records at the Commission.
See 47 CFR 0.460(b).

Records Not Routinely Available for
Public Inspection. Section 0.442 of our
rules addresses situations in which we
receive requests from other Federal
agencies for records that were submitted
to us with a request for confidential
treatment or that we consider
presumptively confidential. 47 CFR
0.442. This rule, based on sections of
the Paperwork Reduction Act (PRA), 44
U.S.C. 3512 and 3510(b), indicates that
such records will receive confidential
treatment when we share them with
other agencies, and sets forth the
procedures we employ when we receive
such requests. We are amending
paragraphs (a) and (d)(3) to provide that
the rule covers records that have been
deemed confidential under other
statutes, FCC orders, or regulations in
addition to those deemed confidential
under section 0.457 or 0.459. We are
amending section 0.442(b) to indicate
that the Commission may initiate the
sharing of records with another Federal
agency under this section. Paragraph
(d)(1) provides for notice to the
submitter of confidential information
that we have received a request from
another Federal agency for the records.
We are amending this paragraph to
make clear that we may provide this
notice either individually or by public
notice in instances where there are
many submitters of confidential
information. We are amending
paragraph (d)(2) to provide that Federal
agencies may request that we not
provide notice to the submitter of
confidential information if such notice

would interfere with national security
or homeland defense activities as well
as law enforcement activities. 47 CFR
0.442(d)(2)—(3). We are amending
paragraph (d)(2) to indicate that Federal
agencies should submit such requests in
writing to us. We note that such a
request may be made by e-mail.

In setting forth nine FOIA disclosure
exemptions, the FOIA recognizes that
not all agency records may be available
to the public. 5 U.S.C. 552(b)(1)—(9).
Section 0.457 of our rules sets forth
these exemptions and lists
circumstances in which we have already
determined that certain types of records
are not routinely available for public
inspection. Section 0.457(a) is amended
to clarify that documents for which the
Commission has requested national
security classification from another
agency will not be disclosed pending a
classification determination. We have
also amended section 0.457(c)(3) to
reflect our previous repeal of section
43.53. See Amendment of Sections
43.51, 43.52, 43.53, 43.54 and 43.74 of
the Commission’s Rules To Eliminate
Certain Reporting Requirements, 1 FCC
Rcd 933 (1986). In addition, the
Commission determined in a 2004
rulemaking to accord confidential
treatment to outage reports filed under
part 4 of our rules, but did not update
section 0.457(d) at that time. See New
Part 4 of the Commission’s Rules
Concerning Disruptions to
Communications, 19 FCC Rcd 16830
(2004), adopting 47 CFR 4.2. We are
therefore adding a new section
0.457(d)(1)(vii) to reflect that action. A
new section 0.457(d)(1)(viii) has also
been added to reflect the commercially
sensitive nature of coordination of
satellite systems pursuant to procedures
codified in the International
Telecommunication Union (ITU) Radio
Regulations. See Robert J. Butler, 6 FCC
Rcd 5414 (1991) (documents that were
generated during the course of certain
international negotiations withheld
pursuant to FOIA Exemption 4). We
have deleted the reference to radio
operator examinations that are no longer
administered, see Amendment of Part
13 of the Commission’s Rules To
Privatize the Administration of
Examinations for Commercial Operator
Licenses and To Clarify Certain Rules, 8
FCC Rcd 1046 (1992), as well as a dated
reference to equipment authorization
procedures prior to 1974. 47 CFR
0.457(b)(3). In section 0.457(f) regarding
personal privacy under FOIA
Exemption 6, 5 U.S.C. 552(b)(6), we are
expanding the reference to “employees”
so as to include Commission
contractors. See U.S. Dep’t of Justice v.

Reporters’ Committee for Freedom of the
Press, 489 U.S. 749, 774 (1989) (an
individual doing business with the
federal government may have some
protectible privacy interest). We are
amending section 0.457(g), regarding
law enforcement information, to more
closely track the language of the FOIA.

Section 0.459 of our rules addresses
requests for confidential treatment. See
generally Confidentiality R&O, 13 FCC
Rcd at 34826-27 (prescribing showing
to be made for requests for confidential
treatment). Where confidential
treatment is sought for only a part of a
document, we will require the filing of
a redacted public version. We are
adding a new paragraph indicating that
this section does not apply to comments
or materials filed by means of our
Electronic Filing System (ECFS),
consistent with the rulemaking decision
adopting the ECFS system. ECFS
Decision, 13 FCC Rcd at 11330-31
(confidential materials cannot be filed
electronically through ECFS). We have
added a new paragraph (a)(3) reflecting
the practice of using a “checkbox”
mechanism for indicating
confidentiality on some forms. We are
amending paragraph (c) concerning
casual requests for confidential
treatment to indicate that the existing
required showing before confidential
treatment will be granted means that
simply stamping a record “confidential”
will not be considered a request for
confidential treatment. We are also
amending paragraph (g) to provide that
when a request for confidential
treatment is denied, the person who
submitted the records will have 10 days
to seek review, instead of the 5 days
currently provided for in the rule. This
change harmonizes the time period in
this rule with the time period in section
0.461(i)(1). Compare 47 CFR 0.459(g)
(currently providing 5 days for filing an
application for review or seeking a
judicial stay when a request for
confidentiality is denied in whole or in
part) with 47 CFR 0.461(i)(1) (currently
providing 10 days for filing an
application for review or a judicial stay
when in the context of a FOIA request
a request for confidentiality is denied in
whole or in part).

Finally, section 0.458 of our rules
addresses situations when persons
regulated by or practicing before the
Commission come into possession of
written non-public information. We
amend this section to provide that such
information should be returned to the
Commission’s Office of Inspector
General promptly and without further
distribution or use. This amendment
tracks the current language of 47 CFR
19.735-203.
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Obtaining Records Not Routinely
Available for Public Inspection. Section
0.461 of our rules describes how the
public may seek records not routinely
available for public inspection. We
herein make several amendments to
section 0.461 to reflect our experience
in processing FOIA requests and to
implement the OPEN Government Act.
We have amended section 0.461(a) to
include the definition of “records”
adopted in the OPEN Government Act.
OPEN Government Act, sec. 9, codified
at 5 U.S.C. 552(f)(2). This definition
specifies that records include electronic
records and records maintained for the
Commission by another entity for
purposes of records management.
Section 0.461(a) is also amended to
provide more detail for FOIA requesters
concerning what information should be
submitted with a request for inspection
of records. We make this change to
assist staff in processing FOIA requests.
By providing a more detailed FOIA
request, we hope staff processing the
request will be able to locate the records
quickly, thus reducing search time
charges to FOIA requesters. We hope
that this will minimize the need to
contact FOIA requesters for
clarification. See OPEN Government
Act, sec. 6(a), codified at 5 U.S.C.
552a)(6)(A)(ii) (limiting the tolling of
time for processing FOIA requests when
requesters must be contacted for
clarification). See also OIP Guidance:
New Limitations on Tolling the FOIA’s
Response Time (DOJ/OIP November 11,
2008), available at http://
www.usdoj.gov/oip/foiapost/
2008foiapost29.htm. Section 0.461(a)(2)
is amended to clarify that, pursuant to
FOIA section 552(a)(3)(B), while
requesters may specify the form or
format of records to be produced, the
records must be readily reproducible in
the requested form or format for the
Commission to comply with the request.
See 5 U.S.C. 552(a)(3)(B). This is
consistent with our practice. See Rick
Linsk, 18 FCC Rcd 25601, 25602 (2003),
citing TPS, Inc. v. U.S. Dep’t of Defense,
330 F.3d 1191, 1193 (9th Cir. 2003).
Section 0.461(b) concerns information
provided with FOIA requests, and is
amended to provide that mailing
addresses be included with a FOIA
request so that we can mail paper copies
of records produced to FOIA requesters.
It is also amended to remind requesters
that if they are seeking a FOIA fee
waiver, such a request must be included
with their original FOIA request. See 47
CFR 0.470(c).

Section 0.461(d)(3) provides for
notification of persons who have
submitted records to the Commission

that are confidential under sections
0.457 or 0.459 if a request for inspection
of those records is filed under section
0.461. We have amended this section to
clarify procedures for this notice and
how all parties should serve each other
with any pleadings. We are also adding
a note to this section reminding parties
that FOIA proceedings are permit-but-
disclose proceedings under our ex parte
rules. See 47 CFR 1.1206(a)(7).

Section 0.461(e) is amended to
indicate that a FOIA request is deemed
properly received when it is received
and date stamped by our FOIA Control
Office and assigned to the Bureau or
Office that is the custodian of the
records sought.See OPEN Government
Act, sec. 6(a), codified at 5 U.S.C.
552(a)(6)(A). See also OIP Guidance:
Assigning Tracking Numbers and
Providing Status Information for
Requests (DOJ/OIP November 18, 2008),
available at http://www.usdoj.gov/oip/
foiapost/2008foiapost30.htm; OIP
Guidance: New Requirement to Route
Misdirected FOIA Requests (DOJ/OIP
November 18, 2008), available at
http://www.usdoj.gov/oip/foiapost/
2008foiapost31.htm. A new paragraph is
being added to paragraph (e), and
language is added to sections
0.461(g)(1), 0.467(e)(2), and 0.469(c)
concerning the tolling of the FOIA time
limits for processing requests, to
implement the OPEN Government Act’s
provisions. This paragraph provides that
the time for responding to a FOIA
request is tolled while the custodian of
records seeks reasonable clarification
from the requester. Such a request must
be made within 10 days after a request
is properly received by the custodian of
records, and only one such request may
be made. The paragraph also provides
for a tolling of the time limits when fee
issues (including fee waivers) are
unresolved. The OPEN Government Act
allows us to make only one request for
clarification of the scope of a FOIA
request, but does not contain a similar
restriction for fee matters. Compare 5
U.S.C. 552(a)(6)(A)(ii)(I) with 5 U.S.C.
552(a)(6)(A)@11)(II). We will, however,
endeavor to resolve fee matters with
only one inquiry to requesters.
Paragraph (e)(4) is also amended to
reflect our practice of assigning control
numbers to FOIA requests, and to
indicate that we provide notice to a
FOIA requester of the control number
and of a telephone number that may be
called to obtain the status of the FOIA
request. These amendments reflect
modifications to the FOIA made in the
OPEN Government Act. OPEN
Government Act, sec. 7(a), codified at 5
U.S.C. 552(a)(7). See also OIP Guidance:

Assigning Tracking Numbers and
Providing Status Information for
Requests (DOJ/OIP November 18, 2008),
available at http://www.usdoj.gov/oip/
foiapost/2008foiapost30.htm.

We sometimes receive FOIA requests
that seek records that are the property
of another federal agency or department.
We have clarified in section 0.461(f) that
such requesters will be directed to the
correct department or agency. We have
also amended section 0.461(f)(5), which
addresses withholding part of a record
pursuant to a FOIA exemption. The
OPEN Government Act amended the
FOIA to require that when a redaction
is made to a record being released, we
must indicate the FOIA exemption
relied upon at the site of the redaction.
See sec. 12, codified at 5 U.S.C. 552(b)
(after paragraph 9). See also OIP
Guidance: Segregating and Marking
Documents for Release in Accordance
with the Open Government Act (DOJ/
OIP October 23, 2008), available at
http://www.usdoj.gov/oip/foiapost/
2008foiapost26.htm. Conforming or
clarifying edits are also made to section
0.461(g).

We have amended section 0.461(i) to
add persons with a personal privacy
interest in a record to the categories of
persons who may seek review of a
decision to grant access to the records.
We have also added a note to
paragraphs 0.461(i) and (j) indicating
that the General Counsel will review
applications for review of initial FOIA
decisions and may attempt informally to
resolve issues with the applicant. This
has been our practice and we have
found it to be a consumer-friendly
practice, consistent with the FOIA
Executive Order. FOIA Executive Order,
sec. 1(b)—(d), 70 FR at 75373 (December
14, 2005). We have also amended
section 0.461(j) to make clear that
applications for review of fee
determinations and fee waiver decisions
may be sought under this paragraph. See
amended section 0.451(d) and new
section 0.470(g). We have provided in
section 0.461(k)(2) that the Commission
may consolidate applications for review.
Finally, we have clarified in section
0.461(1)(2) that, as appropriate, we may
continue to process initial FOIA
requests or applications for review if an
action for judicial review has been filed.

The Touhy Rule. Section 0.463 is the
Commission’s Touhy rule. See United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951); 5 U.S.C. 301 (authorizing
agencies to issue regulations regarding
whether government employees or
documents may be subpoenaed). We
amend this rule to elaborate on the
procedures used when determining
whether Commission employees will be
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permitted to testify or provide records
relating to their official duties when
they are directly subpoenaed or
otherwise served with a request. This
amendment also specifies and clarifies
the criteria that the General Counsel
will use when deciding whether to
allow an employee to testify or provide
records. We make these amendments
based on the following: (1) Our
experience in reviewing Touhy requests
and the information that we typically
need to obtain from the requester in
order to properly evaluate the request;
(2) our review of other agencies’ Touhy
rules; and (3) the factors that courts
have considered when evaluating
Administrative Procedure Act (APA)
challenges to other agencies’ Touhy
decisions. See, e.g., Houston Business
Journal, Inc. v. Office of the Comptroller
of the Currency, United States Dep’t of
the Treasury, 86 F.3d 1208 (D.C. Cir.
1996) (agency decisions under Touhy
regulation are reviewed under arbitrary
or capricious standard under the APA;
Brobreski v. U.S. EPA, 284 F.Supp.2d
67, 79-80 (D.D.C. 2003) (reviewing and
upholding EPA’s reasons for denying
request for testimony by an agency
inspector).

FOIA Fee Related Rules. We also
make a variety of changes to our FOIA
fee-related rules. 47 CFR 0.451(d), 0.465
through 0.470. In section 0.465, we
amend paragraph (b) to reflect the
availability of audio and video
recordings or transcripts of Commission
proceedings and note that in certain
cases, not all formats may exist. In
paragraph (c)(2), we reduce the per page
copying fees we are required to charge
under the FOIA, 5 U.S.C. 552(a)(4)(A),
from $0.17 to $0.10. This reduction is a
result of our re-evaluation of
reproduction costs. We are also adding
to paragraph (c)(2) a charge of $5.00 per
computer disk for instance when we
provide copies in an electronic format,
and add a reference to computer disks
in this paragraph. Finally, we are
amending paragraph (e) to reflect the
availability of many of our documents
on the Internet. Paragraphs (e) and (f)
are also amended, consistent with our
amendment of section 0.460 discussed
supra, to indicate that the public must
seek copies of records routinely
available for public inspection in person
or from our copy contractor.

Section 0.466 of our rules contains the
definitions related to FOIA fees. In
paragraph (a)(1) we are changing the
definition of “direct costs” to reflect
that we add 20 percent to our labor costs
to cover benefits, to make it consistent
with our current practice as reflected in
paragraph 0.467(a)(2). When sections
0.466 and 0.467 were first amended to

reflect the changes in the FOIA
regarding fees, the Commission
indicated that it would add 16 percent
to the basic rate of pay to cover
employee benefits. The Freedom of
Information Reform Act of 1986; Fee
Schedule and Administrative
Procedures, 3 FCC Rcd 5107 (1988).
This was the percentage adopted in the
OMB FOIA Fee Guidelines for Federal
personnel benefits to be added to the
Federal pay levels for search purposes.
The Freedom of Information Reform Act
of 1986; Uniform Freedom of
Information Act Fee Schedule and
Guidelines, 52 FR 10012 (March 27,
1987) (OMB FOIA Fee Guidelines). The
FOIA charged OMB with promulgating
“guidelines * * * which shall provide
for a uniform schedule of fees.” 5 U.S.C.
552(a)(4)(A)(i). Over the years, we have
updated the benefits section in
paragraph 0.467(a)(1) to reflect actual
costs of personnel benefits. In 1994 it
was changed to 19 percent (see
Amendment To The Fee Schedule For
The Processing Of Requests For Agency
Records Pursuant To The Freedom Of
Information Act, 9 FCC Rcd 1810
(1994)) and in 1996 to 20 percent (see
Amendment To The Fee Schedule For
The Processing Of Requests For Agency
Records Pursuant To The Freedom Of
Information Act, 11 FCC Rcd 3606
(1996)). Because the search and review
fees are to charge for our ““direct costs,”
5 U.S.C. 552(a)(4)(A)(iv), which
includes benefits, it was reasonable to
increase the percentage we added for
benefits as those costs rose over the
years, even though OMB never changed
the OMB FOIA Fee Guidelines in this
regard.

We amend paragraph (a)(7) to reflect
the new definition of “representative of
the news media” adopted in the OPEN
Government Act, OPEN Government
Act, sec. 3, codified at 5 U.S.C.
552(a)(4)(A)(ii). We also amend
paragraph (a)(3) to indicate that
dissemination of records by a
representative of the news media shall
not be considered to be for a commercial
use. See OMB FOIA Fee Guidelines, 52
FR 10012, 10019 (March 27, 1987) (a
request for records from a representative
of the news media “shall not be
considered to be a request that is for a
commercial use.”); National Security
Archive v. Dep’t of Defense, 880 F.2d
1381, 1387-88 (DC Cir. 1989).

In section 0.467, which addresses
search and review fees, we delete the
chart listing the hourly fee for FCC
employees responding to FOIA requests
because the rates change when federal
salaries change. Instead, we provide that
changes in the hourly fee will be
announced by Public Notice and will be

posted on our FOIA Web site, http://
www.fcc.gov/foia. We also specify in
paragraph 0.461(a)(1) that labor rates for
non-FCC employees will be assessed at
their actual hourly cost to the agency.
This includes Universal Service
Administrative Company (USAC)
personnel, who search for USAC records
in response to FOIA requests. See Inter-
Tel Technologies, Inc., 19 FCC Rcd 5204
n.3 (2004).

In section 0.470, we implement the
OPEN Government Act section that
waives search fees for commercial and
“all others” requesters and waives
duplication fees for educational
requesters or representatives of the news
media when we fail to comply with
FOIA’s time limits in processing a FOIA
request. OPEN Government Act, sec.
6(b), codified at 5 U.S.C.
552(a)(4)(A)(viii). See also OIP
Guidance: New Limitations on
Assessing Fees (DOJ.OIP November 11,
2008), available at http://
www.usdoj.gov/oip/foiapost/
2008foiapost28.htm. We are also
codifying the considerations we take
into account when addressing requests
for FOIA fee waivers. These standards
are well-established in judicial and
Commission case law, see, e.g.,
McClellan Ecological Seepage Situation
v. Carlucci, 835 F.2d 1282, 1286 (9th
Cir. 1987); Robert ]J. Robbins, Call
Communications Group., Inc., 21 FCC
Rcd 6685 (2006), and are being set forth
in this rule to provide guidance to any
FOIA requesters who seek a fee waiver.
We note that simply repeating the
language of the FOIA fee waiver statute
is an insufficient basis for requesting or
our granting a fee waiver. We are also
adding a new paragraph 0.470(e)(5)
indicating that we generally will not
rule on a request for fee waiver if no fees
or de minimis fees (fifteen dollars or
less) are involved. We give a requester
ten working days, rather than the
previous five, to provide additional
information in certain circumstances.
Finally, we have amended sections
0.451(d) and 0.461(j), and adopted a
new section 0.470(g), to make clear that
review may be sought for fee
determinations and initial fee waiver
decisions.

No Notice and Comment Required.
We have determined that the changes
we adopt here are general statements of
policy, interpretive rules, or rules of
agency organization, procedure or
practice, and are therefore exempt from
the notice and comment requirements of
the APA, 5 U.S.C. 553(b)(A) (notice
requirements inapplicable to
“interpretive rules, general statements
of policy, or rules of agency
organization, procedure or practice”).
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See Confidentiality R&O, 14 FCC Rcd at
20131 (amending 47 CFR 0.459 and
0.461 without notice and comment),
citing Aluminum Co. of America v. FTC,
589 F. Supp. 169, 178 (S.D.N.Y. 1984)
(holding FOIA rules are procedural
rules); United States ex rel. O’Keefe v.
McDonnell Douglas Corp., 132 F.3d
1252, 1255 (8th Cir. 1998) (Touhy
regulations deal exclusively with
internal administrative procedure). The
substantive standards for obtaining
agency records are set forth in the FOIA.
See generally 5 U.S.C. 552.

Regulatory Flexibility Act, Paperwork
Reduction Act, and Congressional
Review Act. Section 603 of the
Regulatory Flexibility Act, as amended
(RFA), requires an initial regulatory
flexibility analysis in notice and
comment rulemaking proceedings. 5
U.S.C. 603(a). As we are adopting these
rules without notice and comment, no
regulatory flexibility analysis is
required. This document does not
contain proposed information
collection(s) subject to the Paperwork
Reduction Act of 1995 (PRA). 44 U.S.C.
3501-3520. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002.
44 U.S.C. 3506(c)(4). Our FOIA rule
amendments are being adopted without
notice and comment, and therefore are
not required to be submitted to Congress
under the Congressional Review Act. 5
U.S.C. 804(3)(C) (rules subject to the
Congressional Review Act do not
include “any rule of agency
organization, procedure, or practice that
does not substantially affect the rights or
obligations of non-agency parties”).

Segregability. It is our intention in
adopting these rule changes that, if any
provision of the rules is held invalid by
any court of competent jurisdiction, the
remaining provisions shall remain in
effect to the fullest extent permitted by
law.

List of Subjects in 47 CFR Part 0

Freedom of information, Government
publications, Organization and
functions (Government agencies),
Privacy.

Federal Communications Commaission.
William F. Caton,
Deputy Secretary.

Final Rules

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 0 as
follows:

PART 0—COMMISSION
ORGANIZATION

Subpart C—General Information

Public Information and Inspection of
Records

m 1. The authority citation continues to
read as follows:

Authority: Sec. 5, 48 Stat. 1068, as
amended: 47 U.S.C. 155, 225, unless
otherwise noted.

m 2. Sections 0.441 through 0.470 are
revised to read as follows:

Sec.

0.441 General.

0.442 Disclosure to other Federal
government agencies of information
submitted to the Commission in
confidence.

0.445 Publication availability and use of
opinions, orders, policy statements,
interpretations, administrative manuals
and staff instructions.

0.451 Inspection of records: Generally.

0.453 Public reference rooms.

0.455 Other locations at which records may
be inspected.

0.457 Records not routinely available for
public inspection.

0.458 Nonpublic information.

0.459 Requests that materials or
information submitted to the
Commission be withheld from public
inspection.

0.460 Requests for inspection of records
which are routinely available for public
inspection.

0.461 Requests for inspection of materials
not routinely available for public
inspection.

0.463 Demand by competent authority for
the production of documents or
testimony concerning information
contained therein.

0.465 Request for copies of materials which
are available, or made available, for
public inspection.

0.466 Definitions.

0.467 Search and review fees.

0.468 Interest.

0.469 Advance payments.

0.470 Assessment of fees.

§0.441 General.

(a) Any person desiring to obtain
information from the Commission may
do so by contacting the Consumer and
Governmental Affairs Bureau (CGB).
Requests for information and general
inquiries may be submitted by:

(1) Internet at http://www.fcc.gov/cgb/
fecinfo or http://www.fcc.gov/foia.

(2) Telephone at 1-888—CALL-FCC
(1-888-225-5322).

(3) TDD/TDY at 1-888—-TELL-FCC
(1-888-835-5322).

(4) Correspondence to: Consumer and
Governmental Affairs Bureau, 445 12th
Street, SW., Washington, DC 20554.

(5) Visiting the Reference Information
Center of the Consumer and

Governmental Affairs Bureau at Room
CY-A257 of the Commission’s main
office at 445 12th Street, SW.,
Washington, DC 20554.

(6) Facsimile at 1-866—418—-0232.

(7) Contacting the Commission’s Copy
Contractor, see § 0.465(a).

(b) The Commission’s FOIA Public
Liaison is available to assist any person
requesting information from the
Commission in resolving any concerns
related to a Freedom of Information Act
request. See hitp://www.fcc.gov/foia/.

§0.442 Disclosure to other Federal
government agencies of information
submitted to the Commission in
confidence.

(a) The disclosure of records to other
Federal government agencies is
generally governed by the Paperwork
Reduction Act, 44 U.S.C. 3510, rather
than the Freedom of Information Act.
The acceptance of materials in
confidence under § 0.457 or §0.459, or
any other statute, rule or Commission
order, does not preclude their disclosure
to other federal agencies.

(b) Information submitted to the
Commission in confidence pursuant to
§0.457(c)(2) and (3), (d) and (g) or
§0.459, or any other statute, rule or
order, may be disclosed to other
agencies of the Federal government
upon request or upon the Commission’s
own motion, provided:

(1) Specific Commission assurances
against such disclosure have not been
given;

(2) The other agency has established
a legitimate need for the information;

(3) Disclosure is made subject to the
provisions of 44 U.S.C. 3510(b); and

(4) Disclosure is not prohibited by the
Privacy Act or other provisions of law.

(c) The Commission’s staff may give
assurances against disclosure of
information to other Federal agencies
only with the prior written approval of
the General Counsel. In no event will
assurance against disclosure to other
agencies be given in advance of
submission of the information to the
Commission if submission is required
by statute or by the provisions of this
chapter; but the notice provisions of
paragraph (d) of this section will apply
to such required submissions.

(d)(1) Except as provided in
paragraphs (d)(2) and (d)(3) of this
section, a party who furnished records
to the Commission with a request for
confidential treatment, see § 0.459, will
be notified at the time that the request
for disclosure is submitted and will be
afforded ten calendar days in which to
submit an opposition to disclosure. This
notification may be made either
individually or by public notice.
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(2) If the agency requesting the
records provides in writing to the
satisfaction of the Commission that
notice to the party who furnished the
records to the Commission will interfere
unduly with its law enforcement,
national security or homeland defense
activities and further states that it will
notify that party of the Commission’s
disclosure once the potential for such
interference is eliminated, the
Commission will not give notice of
disclosure.

(3) A party who furnished records to
the Commission in confidence will not
be afforded prior notice when the
disclosure is made to the Comptroller
General of the United States, in the
Government Accountability Office.
Such a party will instead be notified of
disclosure of the records to the
Comptroller General either individually
or by public notice.

(4) If disclosure is opposed and the
Commission decides to make the
records available to the other agency,
the party who furnished the records to
the Commission will be afforded ten
calendar days from the date of the ruling
to move for a judicial stay of the
Commission’s action. If the party does
not move for stay within this period, the
records will be disclosed.

(e) Except as provided in paragraph
(d)(3) of this section, nothing in this
section is intended to govern disclosure
of information to Congress or the
Comptroller General.

§0.445 Publication, availability and use of
opinions, orders, policy statements,
interpretations, administrative manuals, and
staff instructions.

(a) Adjudicatory opinions and orders
of the Commission, or its staff acting on
delegated authority, are sent to the
parties by mail, delivery service, or e-
mail, unless the Commission determines
that individual delivery would be
unduly burdensome and instead issues
a public notice of its decision. As part
of the record, these documents are
generally available for inspection in
accordance with §0.453 and §0.455. In
addition, many adjudicatory orders and
opinions are available on the
Commission’s Web site, http://
www.fcc.gov. In appropriate
circumstances, the Commission may
redact the copy made available to the
public in order to protect information
not routinely available to the public
under § 0.457, which is treated
confidentially pursuant to a request
under § 0.459, or which is confidential
pursuant to other statutes, regulations or
orders.

(b) Texts adopted by the Commission
or a member of its staff on delegated

authority and released through the
Office of Media Relations are published
in the FCC Record. Older materials of
this nature are available in the FCC
Reports. In the event that such older
materials are not published in the FCC
Reports, reference should be made to
the Federal Register or Pike and Fischer
Communications Regulation.

(c) All rulemaking documents or
summaries thereof are published in the
Federal Register and are available on
the Commission’s Web site. The
complete text of the Commission
decision also is released by the
Commission and is available for
inspection and copying during normal
business hours in the Office of Media
Relations, the Reference Information
Center, via the Electronic Comment
Filing System (ECFS), or as otherwise
specified in the rulemaking document
published in the Federal Register. The
complete texts of rulemaking decisions
may also be purchased from the
Commission’s copy contractor.

(d) Formal policy statements and
interpretations designed to have general
applicability are published in the
Federal Register, the FCC Record, FCC
Reports, or Pike and Fischer
Communications Regulation.
Commission decisions and other
Commission documents not entitled
formal policy statements or
interpretations may contain substantive
interpretations and statements regarding
policy, and these are published as part
of the document in the FCC Record, FCC
Reports or Pike and Fischer
Communications Regulation. General
statements regarding policy and
interpretations furnished to individuals,
in correspondence or otherwise, are not
ordinarily published.

(e) If the documents described in
paragraphs (a) through (d) of this section
are published in the Federal Register,
the FCC Record, FCC Reports, or Pike
and Fischer Communications
Regulation, they are indexed, and they
may be relied upon, used or cited as
precedent by the Commission or private
parties in any manner. If they are not so
published, they may not be relied upon,
used or cited as precedent, except
against persons who have actual notice
of the document in question or by such
persons against the Commission. No
person is expected to comply with any
requirement or policy of the
Commission unless he or she has actual
notice of that requirement or policy or
a document stating it has been
published as provided in this paragraph.
Nothing in this paragraph, however,
shall be construed as precluding a
reference to a recent document that is
pending publication.

(f) Subparts A and B of this part
describe the functions of the staff and
list the matters on which authority has
been delegated to the staff. All general
instructions to the staff and limitations
upon its authority are set forth in those
subparts or in decisions of the
Commission published in the Federal
Register. Instructions to the staff in
particular matters or cases are privileged
and/or protected and are not published
or made available for public inspection.

(g) To the extent required to prevent
a clearly unwarranted invasion of
personal privacy, or to prevent
disclosure of information required or
authorized to be withheld by another
statute, the Commission may delete
identifying details or confidential
information when it makes available or
publishes any document described in
this section. The justification for any
such deletion will be fully explained in
a preamble to the document.

§0.451 Inspection of records: Generally.

(a) Records which are routinely
available for public inspection. Sections
0.453 and 0.455 list those Commission
records which are routinely available for
public inspection and the places at
which those records may be inspected.
Procedures governing requests for
inspection of such records are set out in
§0.460.

(b) Records which are not routinely
available for public inspection. Records
which are not listed in §0.453 or §0.455
are not routinely available for public
inspection. Such records fall into two
categories.

(1) The first category consists of those
records or kinds of records listed in
§0.457 and of particular records
withheld from public inspection under
§0.459. The Commission has
determined that there is a statutory basis
for withholding these records from
public inspection. In some cases, the
Commission is prohibited from
permitting the inspection of records. In
other cases, the records are the property
of another agency, and the Commission
has no authority to permit their
inspection. In still other cases, the
Commission is authorized, for reason of
policy, to withhold records from
inspection, but is not required to do so.

(2) The second category consists of
records that are not listed in § 0.453,
§0.455, or § 0.457 and have not been
withheld from inspection under § 0.459.
In some cases, these records have not
been identified for listing. In other cases
(e.g., the general correspondence files),
the Commission is unable to determine
either that all records in a class should
be routinely available for inspection or
that all records in that class should not
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be routinely available for inspection,
and individualized determination is
required.

(3) Procedures governing requests for
inspection of these records are set forth
in §0.461.

(4) Procedures governing demands by
competent authority for inspection of
these records are set forth in § 0.463.

(5) Except as provided in § 0.461 and
§0.463, or pursuant to § 19.735-203 of
this chapter, no officer or employee of
the Commission shall permit the
inspection of records which are not
routinely available for public inspection
under § 0.453 or § 0.455, or disclose
information contained therein.

(c) Copies. Section 0.465 applies to
requests for copies of Commission
records which are routinely available for
public inspection under § 0.453 and
§0.455 and those which are made
available for inspection under § 0.461.
Sections 0.467 and 0.465(c)(3) apply to
requests for certified copies of
Commission records.

(d) Search and copying fees. Section
0.465(c)(2) prescribes the per page fee
for copying records made available for
inspection under § 0.460 or § 0.461.
Section 0.466 prescribes fees to cover
the expense of searching for and
reviewing records made available for
inspection under § 0.460 or § 0.461.
Review of initial fee determinations
under § 0.467 through §0.470 and initial
fee reduction or waiver determinations
under § 0.470(e) may be sought under
§0.461().

Note to paragraph (d): The Commission
may require advance payment pursuant to
§0.469 before releasing documents.

§0.453 Public reference rooms.

The Commission maintains the FCC
Reference Information Center as its
public reference room at its offices in
Washington, DC. Much of the
information available from the public
reference room may also be retrieved
from the Commission’s main Web site at
http://www.fcc.gov and its electronic
reading room at http://www.fcc.gov/
foia/e-room.html:

(a) The Reference Information Center.
Maintains files containing the record of
all docketed cases, petitions for rule
making and related papers. A file is
maintained for each docketed hearing
case and for each docketed rule making
proceeding. Cards summarizing the
history of such cases for the years before
1984 are available for inspection.
Information summarizing the history of
such cases for the years from 1984
through present is available online on
the Electronic Comment Filing System
(ECFS).

(b) Broadcast Services. The following
files and documents are available,
including:

(1) Applications for radio and
television broadcast station construction
permits, licenses, modifications of
facilities, license renewal, assignments
and transfer of control, including any
Commission correspondence or rulings
pertaining to those applications;

(2) Petitions to deny, informal
objections, and complaints directed
against the stations and/or station
applications;

(3) Ownership reports filed by
licensees pursuant to § 73.3615 of this
chapter;

(4) Television network application
contracts, radio and television time
brokerage agreements, and other
documents required to be filed under
§73.3613 of this chapter;

(5) Children’s television programming
reports filed by commercial television
licensees pursuant to § 73.3526 of this
chapter;

(6) Annual DTV ancillary/
supplementary services reports filed by
commercial and non-commercial
educational digital television licensees
pursuant to § 73.624 of this chapter;

(7) Station requests for declaratory
rulings, special temporary
authorizations, and other waivers;

(8) Annual employment reports filed
by licensees and permittees of broadcast
stations pursuant to § 73.3612 of this
chapter; and.

(9) Responses from licensees to
random audits of their Equal
Employment Opportunity programs
conducted pursuant to § 73.2080 of this
chapter.

(c) Common Carrier Services,
including:

(1) Annual reports filed by carriers
under § 43.21 of this chapter;

(2) Reports of proposed changes in
depreciation rates filed by carriers
under § 43.43 of this chapter;

(3) Rate-of-return reports filed by
price-cap and rate-of-return incumbent
local exchange carriers under § 65.600
of this chapter;

(4) All applications for common
carrier authorizations acted upon by the
Enforcement Bureau, and related files;

(5) All formal and informal
complaints against common carriers
filed under § 1.711 through §1.735 of
this chapter, all documents filed in
connection therewith, and all
communications related thereto;

(6) Annual employment reports filed
by common carrier licensees or
permittees pursuant to § 1.815 of this
chapter;

(7) Enforcement proceedings and
public inquiries and related materials;

(8) Cost Allocation Manuals and
related materials;

(9) Currently effective tariffs filed by
Communications Common Carriers
pursuant to various FCC Rules and
Regulations; and

(10) Recent revisions to tariff filings
and the Reference Information Center
Log, which is prepared daily and lists
the tariff filings received the previous
day.

({1) Wireless Telecommunications
Services and Auction related data
including:

(1) Pending files containing
applications for additional facilities or
modifications of existing facilities;

(2) Cellular and Paging Granted
Station files and related materials;

(3) Pending cellular and paging
applications and related files;

(4) Electronically stored application
and licensing data for commercial radio
operators and for all authorizations in
the Wireless Radio services are available
for public inspection via the
Commission’s Web site, http://
wireless.fcc.gov/uls. Wireless Radio
services include Commercial and
Private Mobile Radio, Common Carrier
and Private Operational Field point-to-
point Microwave, Local Television
Transmission Service (LTTS), Digital
Electronic Message Service (DEMS),
Aviation Ground and Marine Coast
applications; and

(5) Petitions and related materials.

(e) International Services as follows,
except to the extent they are excluded
from routine public inspection under
another section of this chapter:

(1) Satellite and earth station
applications files and related materials
under part 25 of this chapter;

(2) Section 214 applications and
related files under part 63 of this
chapter, to the extent that they concern
international communications facilities
and services;

(3) International Fixed Public Radio
applications and related files under part
23 of this chapter;

(4) Files relating to submarine cable
landing licenses and applications for
such licenses since June 30, 1934,
except for maps showing the exact
location of submarine cables, which are
withheld from inspection under sec. 4(j)
of the Communications Act, 47 U.S.C.
154(j) (see § 0.457(c)(1)(i));

(5) International broadcast
applications, applications for
permission to deliver programming to
foreign stations, and related files under
part 73 of this chapter; and

(6) Contracts and other arrangements
filed under § 43.51 of this chapter,
except for those that are filed with a
request for confidential treatment (see
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§0.459) or are deemed confidential
pursuant to sec. 412 of the
Communications Act (see also
§0.457(c)(3)).

(f) Cable and other Multichannel
Video Program Distribution Services.
The following files and records are
available, including:

(1) Complaints regarding
multichannel video programming, all
documents filed in connection
therewith, and all communications
related thereto, unless the cable operator
has submitted a request pursuant to
§0.459 that such information not be
made routinely available for public
inspection;

(2) Special relief petitions and files
pertaining to cable television
operations;

(3) Special relief petitions and files
pertaining to DBS television operations;
(4) Petitions and related documents

concerning the enforcement of
regulations governing the installation of
over-the-air reception devices (OTARD)
pursuant to § 1.4000 of this chapter;

(5) Filings by cable television
operators, including Cable Signal
Leakage Reports (Form 320 and
§ 76.1804 of this chapter), Cable System
Registration Statements (§ 76.1801 of
this chapter), Cable System Operator
Changes (§ 76.1610 of this chapter),
Cable Aeronautical Frequency
Notifications (§ 76.1804 of this chapter),
Cable Annual Report (Form 325 and
§ 76.403 of this chapter), and filings
related to CARS licenses (Part 78 of this
chapter).

Note to paragraph (f)(5): This data also is
available at http://www.fcc.gov/coals.
Electronic submissions for cable filings
(excluding CARS) are mandatory. Original
forms are not available for information filed
electronically, but the Reference Information
Center or the Commission’s Copy Contractor
may assist in producing paper copies of
information found in the COALS database;

(6) Annual employment reports filed
by multichannel video programming
distributors pursuant to § 76.1802 of this
chapter; and

(7) Responses from multichannel
video programming distributors to
random audits of their Equal
Employment Opportunity programs
conducted pursuant to § 76.77 of this
chapter.

§0.455 Other locations at which records
may be inspected.

Except as provided in §0.453, § 0.457,
and § 0.459, records are routinely
available for inspection in the Reference
Information Center or the offices of the
Bureau or Office which exercises
responsibility over the matters to which
those records pertain (see § 0.5), or will

be made available for inspection at
those offices upon request. Upon
inquiry to the appropriate Bureau or
Office, persons desiring to inspect such
records will be directed to the specific
location at which the particular records
may be inspected. Examples of the
records available from Bureaus and
Offices are set forth in paragraphs (a)
through (c).

(a) Media Bureau. (1) Rulings under
secs. 312(a)(7), 315, and 317 of the
Communications Act of 1934, as
amended;

(2) All materials associated with a rate
proceeding for basic cable service and
associated equipment over which the
Commission has assumed jurisdiction
pursuant to § 76.913 of this chapter;

(3) All materials associated with
Commission review of franchise
authority decisions concerning the rate
charged for the basic cable service tier
and associated equipment pursuant to
§ 76.944 of this chapter;

(4) All materials associated with local
government requests for authorization to
regulate basic cable rates pursuant to
§76.910 of this chapter (Form 328);

(5) All materials associated with the
certification of Open Video System
(OVS) operators pursuant to § 76.1502 of
this chapter;

(6) A list of all registered cable
communities is maintained
electronically at http://www.fcc.gov/mb;
and

(7) Public notices issued related to
CARS licenses, Cable Special Relief
Petitions, and other filings are available
electronically at http://www.fcc.gov/
Document_Indexes/Media/.

(b) Office of Managing Director. (1)
All minutes of Commission actions,
containing a record of all final votes,
minutes of actions and internal
management matters as provided in
§0.457(b)(1) and (c)(1)@i). These records
and files are available for inspection in
the Office of the Secretary.

(2) Files containing information
concerning the history of the
Commission’s rules. These files are
available for inspection in the Office of
the Secretary.

(3) Reports filed by employees
pursuant to 5 CFR Parts 2634 and 3902
and applications for inspection of such
reports. See § 0.460(k).

(c) International Bureau. (1) The
treaties and other international and
bilateral agreements listed in § 73.1650
of this chapter are available for
inspection in the office of the Chief,
Strategic Analysis and Negotiations
Division, International Bureau.

(2) Contracts and other arrangement
filed under §43.51 of this chapter and
reports of negotiations regarding foreign

communication matters filed under
§43.52 of this chapter, except those kept
confidential pursuant to sec. 412 of the
Communications Act. See § 0.457(c)(3).

(3) Files relating to international
settlements under part 64 of this
chapter.

§0.457 Records not routinely available for
public inspection.

The records listed in this section are
not routinely available for public
inspection pursuant to 5 U.S.C. 552(b).
The records are listed in this section by
category, according to the statutory basis
for withholding those records from
inspection; under each category, if
appropriate, the underlying policy
considerations affecting the withholding
and disclosure of records in that
category are briefly outlined. Except
where the records are not the property
of the Commission or where the
disclosure of those records is prohibited
by law, the Commission will entertain
requests from members of the public
under §0.461 for permission to inspect
particular records withheld from
inspection under the provisions of this
section, and will weigh the policy
considerations favoring non-disclosure
against the reasons cited for permitting
inspection in the light of the facts of the
particular case. In making such requests,
there may be more than one basis for
withholding particular records from
inspection. The listing of records by
category is not intended to imply the
contrary but is solely for the information
and assistance of persons making such
requests. Requests to inspect or copy the
transcripts, recordings or minutes of
closed agency meetings will be
considered under § 0.607 rather than
under the provisions of this section.

(a) Materials that are specifically
authorized under criteria established by
Executive Order (E.O.) to be kept secret
in the interest of national defense or
foreign policy and are in fact properly
classified pursuant to such Executive
Order, 5 U.S.C. 552(b)(1).

(1) Classified materials and
information will not be made available
for public inspection, including
materials classified under E.O. 10450,
“Security Requirements for Government
Employees”; E.O. 10501, as amended,
“Safeguarding Official Information in
the Interests of the Defense of the
United States”; and E.O. 12958,
“Classified National Security
Information,” or any other executive
order concerning the classification of
records. See also 47 U.S.C. 154(j).

(2) Materials referred to another
Federal agency for classification will not
be disclosed while such a determination
is pending.
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(b) Materials that are related solely to
the internal personnel rules and
practices of the Commission, 5 U.S.C.
552(b)(2).

(1) Materials related solely to internal
management matters, including minutes
of Commission actions on such matters
(see paragraph (f) of this section).

(2) Materials relating to the
negotiation of contracts.

(c) Materials that are specifically
exempted from disclosure by statute
(other than the Government in the
Sunshine Act, 5 U.S.C. 552b, provided
that such statute either requires that the
materials be withheld from the public in
such a manner as to leave no discretion
on the issue, or establishes particular
criteria for withholding or refers to
particular types of materials to be
withheld). The Commission is
authorized under the following statutory
provisions to withhold materials from
public inspection.

(1) Section 4(j) of the
Communications Act, 47 U.S.C. 154(j),
provides, in part, that, “The
Commission is authorized to withhold
publication of records or proceedings
containing secret information affecting
the national defense.” Pursuant to that
provision, it has been determined that
the following materials should be
withheld from public inspection (see
also paragraﬁ a) of this section):

i) Maps s owmg the exact location of
submarme cables.

(ii) Minutes of Commission actions on
classified matters.

(iii) Maps of nation-wide point-to-
point microwave networks.

(2) Under section 213 of the
Communications Act, 47 U.S.C. 213(f),
the Commission is authorized to order,
with the reasons therefor, that records
and data pertaining to the valuation of
the property of common carriers and
furnished to the Commission by the
carriers pursuant to the provisions of
that section, shall not be available for
public inspection. If such an order has
been issued, the data and records will
be withheld from public inspection,
except under the provisions of § 0.461.
Normally, however, such data and
information is available for inspection.

(3) Under sec. 412 of the
Communications Act, 47 U.S.C. 412, the
Commission may withhold from public
inspection certain contracts, agreements
and arrangements between common
carriers relating to foreign wire or radio
communication. Any person may file a
petition requesting that such materials
be withheld from public inspection. To
support such action, the petition must
show that the contract, agreement or
arrangement relates to foreign wire or
radio communications; that its

publication would place American
communication companies at a
disadvantage in meeting the
competition of foreign communication
companies; and that the public interest
would be served by keeping its terms
confidential. If the Commission orders
that such materials be kept confidential,
they will be made available for
inspection only under the provisions of
§0.461.

(4) Section 605 of the
Communications Act, 47 U.S.C. 605(a),
provides, in part, that, “no person not
being authorized by the sender shall
intercept any communication [by wire
or radio] and divulge or publish the
existence, contents, substance, purport,
effect, or meaning of such intercepted
communications to any person.” In
executing its responsibilities, the
Commission regularly monitors radio
transmissions. Except as required for the
enforcement of the communications
laws, treaties and the provisions of this
chapter, or as authorized in sec. 605, the
Commission is prohibited from
divulging information obtained in the
course of these monitoring activities;
and such information, and materials
relating thereto, will not be made
available for public inspection.

(5) Section 1905 of the federal
criminal code, the Trade Secrets Act, 18
U.S.C. 1905, prohibits the unauthorized
disclosure of certain confidential
information. See paragraph (d) of this
section and § 19.735—-203 of this
chapter.

(d) Trade secrets and commercial or
financial information obtained from any
person and privileged or confidential—
categories of materials not routinely
available for public inspection, 5 U.S.C.
552(b)(4) and 18 U.S.C. 1905.

(1) The materials listed in this
paragraph have been accepted, or are
being accepted, by the Commission on
a confidential basis pursuant to 5 U.S.C.
552(b)(4). To the extent indicated in
each case, the materials are not
routinely available for public
inspection. If the protection afforded is
sufficient, it is unnecessary for persons
submitting such materials to submit
therewith a request for non-disclosure
pursuant to § 0.459. A persuasive
showing as to the reasons for inspection
will be required in requests submitted
under § 0.461 for inspection of such
materials.

(i) Financial reports submitted by
radio or television licensees.

(ii) Applications for equipment
authorizations (type acceptance, type
approval, certification, or advance
approval of subscription television
systems), and materials relating to such
applications, are not routinely available

for public inspection prior to the
effective date of the authorization. The
effective date of the authorization will,
upon request, be deferred to a date no
earlier than that specified by the
applicant. Following the effective date
of the authorization, the application and
related materials (including technical
specifications and test measurements)
will be made available for inspection
upon request (see § 0.460). Portions of
applications for equipment certification
of scanning receivers and related
materials will not be made available for
inspection.

(1ii) Information submitted in
connection with audits, investigations
and examination of records pursuant to
47 U.S.C. 220.

(iv) Programming contracts between
programmers and multichannel video
programming distributors.

(v) The rates, terms and conditions in
any agreement between a U.S. carrier
and a foreign carrier that govern the
settlement of U.S. international traffic,
including the method for allocating
return traffic, if the U.S. international
route is exempt from the international
settlements policy under § 43.51(e)(3) of
this chapter.

(vi) Outage reports filed under Part 4
of this chapter.

(vii) The following records, relating to
coordination of satellite systems
pursuant to procedures codified in the
International Telecommunication Union
(ITU) Radio Regulations:

(A) Records of communications
between the Commission and the ITU
related to the international coordination
process, and

(B) Documents prepared in
connection with coordination,
notification, and recording of frequency
assignments and Plan modifications,
including but not limited to minutes of
meetings, supporting exhibits,
supporting correspondence, and
documents and correspondence
prepared in connection with operator-
to-operator arrangements.

Note to paragraph (d): The content of the
communications described in paragraph
(d)(1)(vii)(A) of this section is in some
circumstances separately available through
the ITU’s publication process, or through
records available in connection with the
Commission’s licensing procedures.

(2) Unless the materials to be
submitted are listed in paragraph (d)(1)
of this section and the protection
thereby afforded is adequate, any person
who submits materials which he or she
wishes withheld from public inspection
under 5 U.S.C. 552(b)(4) must submit a
request for non-disclosure pursuant to
§0.459. If it is shown in the request that
the materials contain trade secrets or
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privileged or confidential commercial,
financial or technical data, the materials
will not be made routinely available for
inspection; and a persuasive showing as
to the reasons for inspection will be
required in requests for inspection
submitted under § 0.461. In the absence
of a request for non-disclosure, the
Commission may, in the unusual
instance, determine on its own motion
that the materials should not be
routinely available for public
inspection.

(e) Interagency and intra-agency
memoranda or letters, 5 U.S.C.
552(b)(5). Interagency and intra-agency
memoranda or letters and the work
papers of members of the Commission
or its staff will not be made available for
public inspection, except in accordance
with the procedures set forth in § 0.461.
Normally such papers are privileged
and not available to private parties
through the discovery process, since
their disclosure would tend to restrain
the commitment of ideas to writing,
would tend to inhibit communication
among Government personnel, and
would, in some cases, involve
premature disclosure of their contents.

(f) Personnel, medical and other files
whose disclosure would constitute a
clearly unwarranted invasion of
personal privacy, 5 U.S.C. 552(b)(6).
Under E.O. 10561, the Commission
maintains an Official Personnel Folder
for each of its employees. Such folders
are under the jurisdiction and control,
and are a part of the records, of the U.S.
Office of Personnel Management. Except
as provided in the rules of the Office of
Personnel Management (5 CFR 293.311),
such folders will not be made available
for public inspection by the
Commission. In addition, other records
of the Commission containing private,
personal or financial information
concerning particular employees and
Commission contractors will be
withheld from public inspection.

(g) Under 5 U.S.C. 552(b)(7), records
compiled for law enforcement purposes,
to the extent that production of such
records:

(1) Could reasonably be expected to
interfere with enforcement proceedings;

(2) Would deprive a person of a right
to fair trial or an impartial adjudication;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source;

(5) Would disclose investigative
techniques or procedures or would
disclose investigative guidelines if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

§0.458 Nonpublic information.

Any person regulated by or practicing
before the Commission coming into
possession of written nonpublic
information (including written material
transmitted in electronic form) as
described in §19.735—-203(a) of this
chapter under circumstances where it
appears that its release was inadvertent
or otherwise unauthorized shall be
obligated to and shall promptly return
the information to the Commission’s
Office of Inspector General without
further distribution or use. See 47 CFR
19.735-203.

§0.459 Requests that materials or
information submitted to the Commission
be withheld from public inspection.

(a)(1) Any person submitting
information or materials to the
Commission may submit therewith a
request that such information not be
made routinely available for public
inspection. (If the materials are
specifically listed in §0.457, such a
request is unnecessary.) A copy of the
request shall be attached to and shall
cover all of the materials to which it
applies and all copies of those materials.
If feasible, the materials to which the
request applies shall be physically
separated from any materials to which
the request does not apply; if this is not
feasible, the portion of the materials to
which the request applies shall be
identified. In the latter circumstance,
where confidential treatment is sought
only for a portion of a document, the
person submitting the document shall
submit a redacted version for the public
file.

(2) Comments and other materials
may not be submitted by means of the
Commission’s Electronic Comment
Filing System (ECFS) with a request for
confidential treatment under this
section.

(3) The Commission may use
abbreviated means for indicating that
the submitter of a record seeks
confidential treatment, such as a
checkbox enabling the submitter to
indicate that the record is confidential.
However, upon receipt of a request for
inspection of such records pursuant to
§0.461, the submitter will be notified of
such request pursuant to § 0.461(d)(3)
and will be requested to justify the
confidential treatment of the record, as
set forth in paragraph (b) of this section.

(b) Except as provided in § 0.459(a)(3),
each such request shall contain a
statement of the reasons for withholding
the materials from inspection (see

§0.457) and of the facts upon which
those records are based, including:

(1) Identification of the specific
information for which confidential
treatment is sought;

(2) Identification of the Commission
proceeding in which the information
was submitted or a description of the
circumstances giving rise to the
submission;

(3) Explanation of the degree to which
the information is commercial or
financial, or contains a trade secret or is
privileged;

(4) Explanation of the degree to which
the information concerns a service that
is subject to competition;

(5) Explanation of how disclosure of
the information could result in
substantial competitive harm;

(6) Identification of any measures
taken by the submitting party to prevent
unauthorized disclosure;

(7) Identification of whether the
information is available to the public
and the extent of any previous
disclosure of the information to third
parties;

(8) Justification of the period during
which the submitting party asserts that
material should not be available for
public disclosure; and

(9) Any other information that the
party seeking confidential treatment
believes may be useful in assessing
whether its request for confidentiality
should be granted.

(c) Casual requests (including simply
stamping pages “confidential’’) which
do not comply with the requirements of
paragraphs (a) and (b) of this section
will not be considered.

(d)(1) If a response in opposition to a
confidentiality request is filed, the party
requesting confidentiality may file a
reply within ten business days. All
responses or replies filed under this
paragraph must be served on all parties.

(2) Requests which comply with the
requirements of paragraphs (a) and (b) of
this section will be acted upon by the
appropriate custodian of records (see
§0.461(d)(1)), who is directed to grant
the request if it demonstrates by a
preponderance of the evidence that non-
disclosure is consistent with the
provisions of the Freedom of
Information Act, 5 U.S.C. 552. If the
request for confidentiality is granted,
the ruling will be placed in the public
file in lieu of the materials withheld
from public inspection.

(3) The Commission may defer acting
on requests that materials or
information submitted to the
Commission be withheld from public
inspection until a request for inspection
has been made pursuant to § 0.460 or
§0.461. The information will be
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accorded confidential treatment, as
provided for in § 0.459(g) and §0.461,
until the Commission acts on the
confidentiality request and all
subsequent appeal and stay proceedings
have been exhausted.

(e) If the materials are submitted
voluntarily (i.e., absent any requirement
by statute, regulation, or the
Commission), the person submitting
them may request the Commission to
return the materials without
consideration if the request for
confidentiality should be denied. In that
event, the materials will ordinarily be
returned (e.g., an application will be
returned if it cannot be considered on a
confidential basis). Only in the unusual
instance where the public interest so
requires will the materials be made
available for public inspection.
However, no materials submitted with a
request for confidentiality will be
returned if a request for inspection has
been filed under § 0.461. If submission
of the materials is required by the
Commission and the request for
confidentiality is denied, the materials
will be made available for public
inspection once the period for review of
the denial has passed.

(f) If no request for confidentiality is
submitted, the Commission assumes no
obligation to consider the need for non-
disclosure but, in the unusual instance,
may determine on its own motion that
the materials should be withheld from
public inspection. See § 0.457(g).

(g) If a request for confidentiality is
denied, the person who submitted the
request may, within ten business days,
file an application for review by the
Commission. If the application for
review is denied, the person who
submitted the request will be afforded
ten business days in which to seek a
judicial stay of the ruling. If these
periods expire without action by the
person who submitted the request, the
materials will be returned to the person
who submitted them or will be placed
in a public file. Notice of denial and of
the time for seeking review or a judicial
stay will be given by telephone, with
follow-up notice in writing. The first
day to be counted in computing the time
periods established in this paragraph is
the day after the date of oral notice.
Materials will be accorded confidential
treatment, as provided in § 0.459(g) and
§0.461, until the Commission acts on
any timely applications for review of an
order denying a request for
confidentiality, and until a court acts on
any timely motion for stay of such an
order denying confidential treatment.

(h) If the request for confidentiality is
granted, the status of the materials is the
same as that of materials listed in

§0.457. Any person wishing to inspect
them may submit a request for
inspection under § 0.461.

(1) Third party owners of materials
submitted to the Commission by another
party may participate in the proceeding
resolving the confidentiality of the
materials.

§0.460 Requests for inspection of records
which are routinely available for public
inspection.

(a) Sections 0.453 and 0.455 list those
Commission records which are
routinely available for public inspection
and the places at which those records
may be inspected. Subject to the
limitations set out in this section, a
person who wants to inspect such
records need only appear at the
specified location and ask to see the
records. Many such records also are
available through the Commission’s
Web site, located at http://www.fcc.gov
and the Commission’s electronic
reading room, located on its Web site at
http://www.fcc.gov/foia/e-room.html.
Commission documents listed in §0.416
and § 0.445 are published in the FCC
Record, and many such documents or
summaries thereof are also published in
the Federal Register.

(b) A person who wishes to inspect
the records must appear at the specified
location during the office hours of the
Commission and must inspect the
records at that location. (Procedures
governing requests for copies are set out
in § 0.465.) However, arrangements may
be made in advance, by telephone or by
correspondence, to make the records
available for inspection on a particular
date, and there are many circumstances
in which such advance arrangements
will save inconvenience. If the request
is for a large number of documents, for
example, a delay in collecting them is
predictable. Current records may be in
use by the staff when the request is
made. Older records may have been
forwarded to another location for
storage.

(c) The records in question must be
reasonably described by the person
requesting them so as to permit their
location by staff personnel. The
information needed to locate the records
will vary, depending on the records
requested. Advice concerning the kind
of information needed to locate
particular records will be furnished in
advance upon request. Members of the
public will not be given access to the
area in which records are kept and will
not be permitted to search the files.

(d) If it appears that there will be an
appreciable delay in locating or
producing the records (as where a large
number of documents is the subject of

a single request or where an extended
search for a document appears to be
necessary), the requester may be
directed to submit or confirm the
request in writing in appropriate
circumstances.

(e)(1) Written requests shall be
directed to the Commission’s copy
contractor pursuant to the procedures
set forth in § 0.465. Requests shall be
captioned “Request For Inspection Of
Records,” shall be dated, shall list the
mailing address, telephone number (if
any) of the person making the request,
and the e-mail address (if any) and for
each document requested, shall set out
all information known to the person
making the request which would be
helpful in identifying and locating the
document. Written requests shall, in
addition, specify the maximum search
fee the person making the request is
prepared to pay (see § 0.467).

(2) Written requests shall be delivered
or mailed directly to the Commission’s
copy contractor (see § 0.465(a)).

(f) When a written request is received
by the copy contractor, it will be date-
stamped.

(g) All requests limited to records
listed in § 0.453 and § 0.455 will be
granted, subject to paragraph (k) of this
section. Requests for records listed in
those sections shall not be combined
with requests for other records.

(h) The records will be produced for
inspection at the earliest possible time.

(i) Records shall be inspected within
7 days after notice is given that they
have been located and are available for
inspection. After that period, they will
be returned to storage and additional
charges may be imposed for again
producing them.

(j) In addition to the other
requirements of this section, the
following provisions apply to the
reports filed with the Commission
pursuant to 5 CFR Parts 2634 and 3902.

(1) Such reports shall not be obtained
or used:

(i) For any unlawful purpose;

(ii) For any commercial purpose,
other than by news and
communications media for
dissemination to the general public;

(iii) For determining or establishing
the credit rating of any individual; or

(iv) For use, directly or indirectly, in
the solicitation of money for any
political, charitable, or other purpose.

(2) Such reports may not be made
available to any person nor may any
copy thereof be provided to any person
except upon a written application by
such person stating:

(i) That person’s name, occupation
and address;
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(ii) The name and address of any
other person or organization on whose
behalf the inspection or copying is
requested; and

(iii) That such person is aware of the
prohibitions on the obtaining or use of
the report. Further, any such application
for inspection shall be made available to
the public throughout the period during
which the report itself is made available
to the public. (Secs. 4, 303, 307, 48 Stat.,
as amended, 1066, 1082, 1083; 47 U.S.C.
154, 303, 397; 18 U.S.C. 207(j))

§0.461 Requests for inspection of
materials not routinely available for public
inspection.

Any person desiring to inspect
Commission records that are not listed
in §0.453 or § 0.455 shall file a request
for inspection meeting the requirements
of this section. The FOIA Public Liaison
is available to assist persons seeking
records under this section. See
§0.441(a).

(a)(1) Records include:

(i) Any information that would be an
agency record subject to the
requirements of the Freedom of
Information Act when maintained by
the Commission in any format,
including an electronic format; and

(ii) Any information maintained for
the Commission by an entity under
Government contract, for purposes of
records management.

(2) The records in question must be
reasonably described by the person
requesting them, so as to permit their
location by staff personnel with a
reasonable amount of effort. Whenever
possible, a request should include
specific information about each record
sought, such as the title or name, author,
recipient, and subject matter of the
record. Requests should also specify the
date or time period for the records
sought. The custodian of records sought
may contact the requester to obtain
further information about the records
sought to assist in locating them.

(3) The person requesting records
under this section may specify the form
or format of the records to be produced
provided that the records may be made
readily reproducible in the requested
form or format.

(b)(1) Requests shall be captioned
“Freedom of Information Act Request,”
shall be dated, shall list the telephone
number (if any), street address, and e-
mail address (if any) of the person
making the request, and should
reasonably describe, for each document
requested (see § 0.461(a)(1)), all
information known to the person
making the request that would be
helpful in identifying and locating the
document.

(2) The request shall, in addition,
specify the maximum search fee the
person making the request is prepared
to pay or a request for waiver or
reduction of fees if the requester is
eligible (see § 0.470(e)). By filing a FOIA
request, the requester agrees to pay all
applicable fees charged under §0.467,
unless the person making the request
seeks a waiver of fees (see §0.470(e)), in
which case the Commission will rule on
the waiver request before proceeding
with the search.

(c) If the records are of the kinds
listed in § 0.457 or if they have been
withheld from inspection under § 0.459,
the request shall, in addition, contain a
statement of the reasons for inspection
and the facts in support thereof. In the
case of other materials, no such
statement need accompany the request,
but the custodian of the records may
require the submission of such a
statement if he or she determines that
the materials in question may lawfully
be withheld from inspection.

(d)(1) Requests shall be

(i) Delivered or mailed to the
Managing Director, FCC, 445—12th
Street, SW., Room 1-A836, Washington,
DC 20554;

(ii) Sent by e-mail to foia@fcc.gov;

(iii) Filed electronically though the
Internet at http://www.fcc.gov/foia/
#reqform; or

(iv) Sent by facsimile to (202) 418—
2826 or (202) 418-0521.

If the request is filed by mail or
facsimile, an original and two copies of
the request shall be submitted. If the
request is enclosed in an envelope, the
envelope shall be marked, ‘“Freedom of
Information Act Request.”

(2) For purposes of this section, the
custodian of the records is the Chief of
the Bureau or Office where the records
are located. The Chief of the Bureau or
Office may designate an appropriate
person to act on a FOIA request.

(3) If the request is for materials
submitted to the Commission by third
parties and not open to routine public
inspection under § 0.457(d), § 0.459, or
another Commission rule or order, or if
a request for confidentiality is pending
pursuant to § 0.459, or if the custodian
of records has reason to believe that the
information may contain confidential
commercial information, one copy of
the request will be provided by the
custodian of the records (see § 0.461(e))
to the person who originally submitted
the materials to the Commission. If there
are many persons who originally
submitted the records and are entitled to
notice under this paragraph, the
custodian of records may use a public
notice to notify the submitters of the
request for inspection. The submitter or

submitters will be given ten calendar
days to respond to the FOIA request.
See § 0.459(d)(1). If a submitter has any
objection to disclosure, he or she is
required to submit a detailed written
statement specifying all grounds for
withholding any portion of the
information (see § 0.459). This response
shall be served on the party seeking to
inspect the records. The requester may
submit a reply within ten business days
unless a different period is specified by
the custodian of records. The reply shall
be served on all parties that filed a
response. In the event that a submitter
fails to respond within the time
specified, the submitter will be
considered to have no objection to
disclosure of the information.

Note to paragraph (d)(3): Under the ex
parte rules, § 1.1206(a)(7) of this chapter, a
proceeding involving a FOIA request is a
permit-but-disclose proceeding, but is subject
to the special service rules in this paragraph.
We also note that while the FOIA request
itself is a permit-but-disclose proceeding, a
pleading in a FOIA proceeding may also
constitute a presentation in another
proceeding if it addresses the merits of that
proceeding.

(e)(1) When the request is received by
the Managing Director, it will be
assigned to the Freedom of Information
Act (FOIA) Control Office, where it will
be date-stamped and assigned to the
appropriate custodian of the records. A
FOIA request is then considered
properly received. This will occur no
later than ten calendar days after the
request is first received by the agency.

(2)(i) Except for the purpose of
making a determination regarding
expedited processing under paragraph
(h) of this section, the time for
processing a request for inspection of
records will be tolled

(A) While the custodian of records
seeks reasonable clarification of the
request;

(B) Until clarification with the
requester of issues regarding fee
assessment occurs, including:

(1) While there is an unresolved fee
waiver issue pending under §0.470(e),
unless the requester has provided a
written statement agreeing to pay some
or all of the fees pending the outcome
of the waiver question;

(2) Following the denial of a fee
waiver, unless the requester had
provided a written statement agreeing to
pay the fees if the fee waiver was
denied;

(3) Where advance payment is
required pursuant to § 0.469 and has not
been made.

(ii) Only one Commission request for
information shall be deemed to toll the
time for processing a request for
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inspection of records under
§0.461(e)(2)(1)(A). Such request must be
made no later than ten calendar days
after a request is properly received by
the custodian of records under
§0.461(e)(1).

(3) The FOIA Control Office will send
an acknowledgement to the requester
notifying the requester of the control
number assigned to the request, the due
date of the response, and the telephone
contact number (202—418-0440) to be
used by the requester to obtain the
status of the request. Requesters may
also obtain the status of an FOIA request
via e-mail at foia@fcc.gov.

(4) Multiple FOIA requests by the
same or different FOIA requesters may
be consolidated for disposition. See also
§0.470(b)(2).

(f) Requests for inspection of records
will be acted on as follows by the
custodian of the records.

(1) If the Commission is prohibited
from disclosing the records in question,
the request for inspection will be denied
with a statement setting forth the
specific grounds for denial.

(2)(i) If records in the possession of
the Commission are the property of
another agency, the request will be
referred to that agency and the person
who submitted the request will be so
advised, with the reasons for referral.

(ii) If it is determined that the FOIA
request seeks only records of another
agency or department, the FOIA
requester will be so informed by the
FOIA Control Officer and will be
directed to the correct agency or
department.

(3) If it is determined that the
Commission does not have authority to
withhold the records from public
inspection, the request will be granted.

(4) If it is determined that the
Commission does have authority to
withhold the records from public
inspection, the considerations favoring
disclosure and non-disclosure will be
weighed in light of the facts presented,
and the request will be granted, either
conditionally or unconditionally, or
denied.

(5) If there is a statutory basis for
withholding part of a document from
inspection, that part will be deleted and
the remainder will be made available for
inspection. Records disclosed in part
shall be marked or annotated to show
the amount of information deleted
unless doing so would harm an interest
protected by an applicable exemption.
The location of the information deleted
and the exemption under which the
deletion is made also shall be indicated
on the record, if technically feasible.

(6) In locating and recovering records
responsive to an FOIA request, only

those records within the Commission’s
possession and control as of the date of
its receipt of the request shall be
considered.

(g)(1) The custodian of the records
will make every effort to act on the
request within twenty business days
after it is received and date-stamped by
the FOIA Control Office.

However, if a request for clarification
has been made under § 0.461(e)(2)(i)(A)
or an issue is outstanding regarding the
payment of fees for processing the FOIA
request is pending under
§0.461(e)(2)()(B), the counting of time
will start upon resolution of these
requests. If it is not possible to locate
the records and to determine whether
they should be made available for
inspection within twenty business days,
the custodian may, in any of the
following circumstances, extend the
time for action by up to ten business
days:

(i) It is necessary to search for and
collect the requested records from field
facilities or other establishments that are
separate from the office processing the
request.

(ii) It is necessary to search for, collect
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) It is necessary to consult with
another agency having a substantial
interest in the determination of the
request, or among two or more
components of the Commission having
substantial subject matter interest
therein.

(2) The custodian of the records will
notify the requester in writing of any
extension of time exercised pursuant to
paragraph (g) of this section. The
custodian of the records may also call
the requester to extend the time
provided a subsequent written
confirmation is provided. If it is not
possible to locate the records and make
the determination within the extended
period, the person or persons who made
the request will be provided an
opportunity to limit the scope of the
request so that it may be processed
within the extended time limit, or an
opportunity to arrange an alternative
time frame for processing the request or
a modified request, and asked to
consent to an extension or further
extension. If the requester agrees to an
extension, the custodian of the records
will confirm the agreement in a letter or
e-mail specifying the length of the
agreed-upon extension. If he or she does
not agree to an extension, the request
will be denied, on the grounds that the
custodian has not been able to locate the

records and/or to make the
determination within the period for a
ruling mandated by the Freedom of
Information Act, 5 U.S.C. 552. In that
event, the custodian will continue to
search for and/or assess the records and
will advise the person who made the
request of further developments; but
that person may file an application for
review by the Commission. When action
is taken by the custodian of the records,
written notice of the action will be
given. Records will be made available
with the written notice of action or as
soon thereafter as is feasible.

(3) If the custodian of the records
grants a request for inspection of records
submitted to the Commission in
confidence under § 0.457(d), § 0.459, or
some other Commission rule or order,
the custodian of the records will give
the submitter written notice of the
decision and of the submitter’s right to
seek review pursuant to § 0.461(i).

(h)(1) Requesters who seek expedited
processing of FOIA requests shall
submit such requests, along with their
FOIA requests, to the Managing
Director, as described in §0.461(d). If
the request is enclosed in an envelope,
the envelope shall be marked ‘“Request
for Expedited Proceeding—FOIA
Request.” An original and two copies of
the request for expedition shall be
submitted, but only one copy is
necessary if submitted by e-mail or by
the Internet. When the request is
received by the Managing Director, it,
and the accompanying FOIA request,
will be assigned to the FOIA Control
Office, where it will be date-stamped
and assigned to the custodian of
records.

(2) Expedited processing shall be
granted to a requester demonstrating a
compelling need that is certified by the
requester to be true and correct to the
best of his or her knowledge and belief.

(3) For purposes of this section,
compelling need means—

(i) That failure to obtain requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual; or

(ii) With respect to a request made by
a person primarily engaged in
disseminating information, there is an
urgency to inform the public concerning
actual or alleged Federal Government
activity.

(4)(i) Notice of the determination
whether to grant expedited processing
shall be provided to the requester by the
custodian of records within ten calendar
days after receipt of the request by the
FOIA Control Office. Once the
determination has been made to grant
expedited processing, the custodian
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shall process the FOIA request as soon
as practicable.

(ii) If a request for expedited
processing is denied, the person seeking
expedited processing may file an
application for review within five
business days after the date of the
written denial. The application for
review and the envelope containing it (if
any) shall be captioned “Review of
FOIA Expedited Proceeding Request.”
The application for review shall be
delivered or mailed to the General
Counsel. (For general procedures
relating to applications for review, see
§ 1.115 of this chapter.) The
Commission shall act expeditiously on
the application for review, and shall
notify the custodian of records and the
requester of the disposition of such an
application for review.

(1)(1) If a request for inspection of
records submitted to the Commission in
confidence under §0.457(d), § 0.459, or
another Commission rule or order is
granted in whole or in part, an
application for review may be filed by
the person who submitted the records to
the Commission, by a third party owner
of the records or by a person with a
personal privacy interest in the records,
or by the person who filed the request
for inspection of records within the ten
business days after the date of the
written ruling. The application for
review and the envelope containing it (if
any) shall be captioned “Review of
Freedom of Information Action.” The
application for review shall be filed
within ten business days after the date
of the written ruling, shall be delivered
or mailed to the General Counsel, and
shall be served on the person who filed
the request for inspection of records and
any other parties to the proceeding. The
person who filed the request for
inspection of records may respond to
the application for review within ten
business days after it is filed.

(2) The first day to be counted in
computing the time period for filing the
application for review is the day after
the date of the written ruling. If an
application for review is not filed
within this period, the records will be
produced for inspection.

(3) If an application for review is
denied, the person filing the application
for review will be notified in writing
and advised of his or her rights.

(4) If an application for review filed
by the person who submitted, owns, or
has a personal privacy interest in the
records to the Commission is denied, or
if the records are made available on
review which were not initially made
available, the person will be afforded
ten business days from the date of the
written ruling in which to move for a

judicial stay of the Commission’s action.
The first day to be counted in
computing the time period for seeking a
judicial stay is the day after the date of
the written ruling. If a motion for stay
is not made within this period, the
records will be produced for inspection.
(j) Except as provided in paragraph (i)
of this section, an application for review
of an initial action on a request for
inspection of records, a fee
determination (see § 0.467 through
§0.470), or a fee reduction or waiver
decision (see § 0.470(e)) may be filed
only by the person who made the
request. The application shall be filed
within 30 calendar days after the date of
the written ruling by the custodian of
records. The application for review and
the envelope (if any) shall be captioned,
“Review of Freedom of Information
Action.” The application shall be
delivered or mailed to the General
Counsel. If the proceeding involves
records subject to confidential treatment
under § 0.457 or §0.459, or involves a
person with an interest as described in
§0.461(i), the application for review
shall be served on such persons. That
person may file a response within ten
business days after the application for
review is filed. If the records are made
available for review, the person who
submitted them to the Commission will
be afforded ten business days after the
date of the written ruling to seek a
judicial stay. See paragraph (i) of this
section. The first day to be counted in
computing the time period for filing the
application for review or seeking a
judicial stay is the day after the date of
the written ruling.

Note to paragraphs (i) and (j): The General
Counsel may review applications for review
with the custodian of records and attempt to
informally resolve outstanding issues with
the consent of the requester. For general
procedures relating to applications for
review, see § 1.115 of this chapter.

(k)(1)(i) The Commission will make
every effort to act on an application for
review of an action on a request for
inspection of records within twenty
business days after it is filed. In the
following circumstances and to the
extent time has not been extended
under paragraphs (g)(1)(i), (ii), or (iii) of
§0.461(g) of this section, the
Commission may extend the time for
acting on the application for review up
to ten business days. (The total period
of extensions taken under this
paragraph and under paragraph (g) of
this section without the consent of the
person who submitted the request shall
not exceed ten business days.):

(A) It is necessary to search for and
collect the requested records from field
facilities or other establishments that are

separate from the office processing the
request;

(B) It is necessary to search for, collect
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(C) It is necessary to consult with
another agency having a substantial
interest in the determination of the
request or among two or more
components of the Commission having
substantial subject matter interest
therein.

(ii) If these circumstances are not
present, the person who made the
request may be asked to consent to an
extension or further extension. If the
requester or person who made the
request agrees to an extension, the
General Counsel will confirm the
agreement in a letter specifying the
length of the agreed-upon extension. If
the requestor or person who made the
request does not agree to an extension,
the Commission will continue to search
for and/or assess the records and will
advise the person who made the request
of further developments; but that person
may file a complaint in an appropriate
United States district court.

(2) The Commission may at its
discretion or upon request consolidate
for consideration related applications
for review filed under §0.461(i) or
§0.461().

(1)(1) Subject to the application for
review and judicial stay provisions of
paragraphs (i) and (j) of this section, if
the request is granted, the records will
be produced for inspection at the
earliest possible time.

(2) If a request for inspection of
records becomes the subject of an action
for judicial review before the custodian
of records has acted on the request, or
before the Commission has acted on an
application for review, the Commission
may continue to consider the request for
production of records.

(m) Staff orders and letters ruling on
requests for inspection are signed by the
official (or officials) who give final
approval of their contents. Decisions of
the Commission ruling on applications
for review will set forth the names of the
Commissioners participating in the
decision.

(n) Records shall be inspected within
seven days after notice is given that they
have been located and are available for
inspection. After that period, they will
be returned to storage, and additional
charges may be imposed for again
producing them.
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§0.463 Disclosure of Commission records
and information in legal proceedings in
which the Commission is a non-party.

(a) This section sets forth procedures
to be followed with respect to the
production or disclosure of any material
within the custody and control of the
Commission, any information relating to
such material, or any information
acquired by any person while employed
by the Commission as part of the
person’s official duties or because of the

erson’s official status.

(b) In the event that a demand is made
by a court or other competent authority
outside the Commission for the
production of records or testimony (e.g.,
a subpoena, order, or other demand), the
General Counsel shall promptly be
advised of such demand, the nature of
the records or testimony sought, and all
other relevant facts and circumstances.
The General Counsel, in consultation
with the Managing Director, will
thereupon issue such instructions as he
or she may deem advisable consistent
with this subpart.

(c) A party in a court or
administrative legal proceeding in
which the Commission is a non-party
who wishes to obtain records or
testimony from the Commission shall
submit a written request to the General
Counsel. Such request must be
accompanied by a statement setting
forth the nature of the proceeding
(including any relevant supporting
documentation, e.g., a copy of the
Complaint), the relevance of the records
or testimony to the proceeding
(including a proffer concerning the
anticipated scope and duration of the
testimony), a showing that other
evidence reasonably suited to the
requester’s needs is not available from
any other source (including a request
submitted pursuant to § 0.460 or § 0.461
of the Commission’s rules), and any
other information that may be relevant
to the Commission’s consideration of
the request for records or testimony. The
purpose of the foregoing requirements is
to assist the General Counsel in making
an informed decision regarding whether
the production of records or the
testimony should be authorized.

(d) In deciding whether to authorize
the release of records or to permit the
testimony of present or former
Commission personnel, the General
Counsel, in consultation with the
Managing Director, shall consider the
following factors:

(1) Whether the request or demand
would involve the Commission in issues
or controversies unrelated to the
Commission’s mission;

(2) Whether the request or demand is
unduly burdensome;

(3) Whether the time and money of
the Commission and/or the United
States would be used for private
purposes;

(4) The extent to which the time of
employees for conducting official
business would be compromised;

(5) Whether the public might
misconstrue variances between personal
opinions of employees and Commission
policy;

(6) Whether the request or demand
demonstrates that the records or
testimony sought are relevant and
material to the underlying proceeding,
unavailable from other sources, and
whether the request is reasonable in its
scope;

(7) Whether, if the request or demand
were granted, the number of similar
requests would have a cumulative effect
on the expenditure of Commission
resources;

(8) Whether the requestor has agreed
to pay search and review fees as set
forth in § 0.467 of this subpart;

(9) Whether disclosure of the records
or the testimony sought would
otherwise be inappropriate under the
circumstances; and

(10) Any other factor that is
appropriate.

(e) Among those demands and
requests in response to which
compliance will not ordinarily be
authorized are those with respect to
which any of the following factors exist:

(1) Disclosure of the records or the
testimony would violate a statute,
Executive Order, rule, or regulation;

(2) The integrity of the administrative
and deliberative processes of the
Commission would be compromised;

(3) Disclosure of the records or the
testimony would not be appropriate
under the rules of procedure governing
the case or matter in which the demand
arose;

(4) Disclosure of the records,
including release in camera, or the
testimony, is not appropriate or required
under the relevant substantive law
concerning privilege;

(5) Disclosure of the records, except
when in camera and necessary to assert
a claim of privilege, or of the testimony,
would reveal information properly
classified or other matters exempt from
unrestricted disclosure; or

(6) Disclosure of the records or the
testimony could interfere with ongoing
Commission enforcement proceedings
or other legal or administrative
proceedings, compromise constitutional
rights, reveal the identity of an
intelligence source or confidential
informant, or disclose trade secrets or
similarly confidential commercial or
financial information.

(f) The General Counsel, following
consultation with the Managing Director
and any relevant Commission Bureau or
Office, is authorized to approve non-
privileged testimony by a present or
former employee of the Commission or
the production of non-privileged
records in response to a valid demand
issued by competent legal authority, or
a request for records or testimony
received under this section, and to
assert governmental privileges on behalf
of the Commission in litigation that may
be associated with any such demand or
request.

(g) Any employee or former employee
of the Commission who receives a
demand for records of the Commission
or testimony regarding the records or
activities of the Commission shall
promptly notify the General Counsel so
that the General Counsel may take
appropriate steps to protect the
Commission’s rights.

(Secs. 4(i), 303(r), Communications
Act of 1934, as amended, 47 U.S.C.
154(i) and 303(r); 5 U.S.C. 301; 47 CFR
0.231(d))

§0.465 Request for copies of materials
which are available, or made available, for
public inspection.

(a) The Commission awards a contract
to a commercial duplication firm to
make copies of Commission records and
offer them for sale to the public. In
addition to the charge for copying, the
contractor may charge a search fee for
locating and retrieving the requested
documents from the Commission’s files.

Note to paragraph (a): The name, address,
telephone number, and schedule of fees for
the current copy contractor are published at
the time of contract award of renewal in a
public notice and periodically thereafter.
Current information is available at http://
www.fcc.gov/foia and http://www.fcc.gov/
cgb. Questions regarding this information
should be directed to the Reference
Information Center of the Consumer and
Governmental Affairs Bureau at 202—418—
0270.

(b) Audio or video recordings or
transcripts of Commission proceedings
are available to the public through the
Commission’s current copy contractor.
In some cases, only some of these
formats may be available.

(c)(1) Contractual arrangements which
have been entered into with commercial
firms, as described in this section, do
not in any way limit the right of the
public to inspect Commission records or
to retrieve whatever information may be
desired. Coin-operated and debit card
copy machines are available for use by
the public.

(2) The Commission has reserved the
right to make copies of its records for its
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own use or for the use of other agencies
of the U.S. Government. When it serves
the regulatory or financial interests of
the U.S. Government, the Commission
will make and furnish copies of its
records free of charge. In other
circumstances, however, if it should be
necessary for the Commission to make
and furnish copies of its records for the
use of others, the fee for this service
shall be ten cents ($0.10) per page or $5
per computer disk in addition to charges
for staff time as provided in § 0.467. For
copies prepared with other media, such
as computer tapes, microfiche,
videotape, the charge will be the actual
direct cost including operator time.
Requests for copying should be
accompanied by a statement specifying
the maximum copying fee the person
making the request is prepared to pay.
If the Commission estimates that
copying charges are likely to exceed the
greater of $25 or the amount which the
requester has indicated that he/she is
prepared to pay, then it shall notify the
requester of the estimated amount of
fees. Such a notice shall offer the
requester the opportunity to confer with
Commission personnel with the object
of revising or clarifying the request.
Note to paragraph (c)(2): The criterion
considered in acting on a waiver request is
whether “waiver or reduction of the fee is in
the public interest because furnishing the
information can be considered as primarily
benefiting the general public.” 5 U.S.C.
552(a)(4)(A). A request for a waiver or
reduction of fees will be decided by the
General Counsel as set forth in §0.470(e).

(3) Certified Documents. Copies of
documents which are available or made
available, for inspection under § 0.451
through § 0.465, will be prepared and
certified, under seal, by the Secretary or
his or her designee. Requests shall be in
writing, specifying the exact documents,
the number of copies desired, and the
date on which they will be required.
The request shall allow a reasonable
time for the preparation and
certification of copies. The fee for
preparing copies shall be the same as
that charged by the Commission as
described in § 0.465(c)(2). The fee for
certification shall be $10 for each
document.

(d)(1) Computer maintained databases
produced by the Commission and
available to the public may be obtained
from the FCC’s Web site at http://
www.fcc.gov or if unavailable on the
Commission’s Web site, from the copy
contractor.

Note to paragraph (d)(1): The Commission
awards a contract to provide the public with
access to FCC databases from the copy
contractor. See note to paragraph (a) of this
section.

(2) Copies of computer generated data
stored as paper printouts or electronic
media and available to the public may
also be obtained from the Commission’s
copy contractor (see paragraph (a) of
this section).

(3) Copies of computer source
programs and associated documentation
produced by the Commission and
available to the public may be obtained
from the Office of the Managing
Director.

(e) This section does not apply to
records available on the Commission’s
Web site, http://www.fcc.gov, or printed
publications which may be purchased
from the Superintendent of Documents
or private firms (see § 0.411 through
§0.420), nor does it apply to application
forms or information bulletins, which
are prepared for the use and information
of the public and are available upon
request (see §0.421 and § 0.423) or on
the Commission’s Web site, http://
www.fcc.gov/formpage.html.

(f) Anyone requesting copies of
documents pursuant to this section may
either come in person to the
Commission (see § 0.461) or request that
the copy contractor fulfill the request. If
a request goes directly to the contractor,
the requester will be charged by the
contractor pursuant to the price list set
forth in the latest contract.

§0.466 Definitions.

(a) For the purpose of § 0.467 and
§0.468, the following definitions shall
apply: .

(1) The term direct costs means those
expenditures which the Commission
actually incurs in searching for and
duplicating (and in case of commercial
requesters, reviewing) documents to
respond to a FOIA request. Direct costs
include the salary of the employee
performing the work (the basic rate of
pay for the employee plus twenty
percent of that rate to cover benefits),
and the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses, such as costs of
space, and heating or lighting the
facility in which the records are stored.

(2) The term search includes all time
spent looking for material that is
responsive to a request, including page-
by-page or line-by-line identification of
material contained within documents.
Such activity should be distinguished,
however, from “review” of material in
order to determine whether the material
is exempt from disclosure (see
paragraph (a)(3) of this section).

(3) The term review refers to the
process of examining documents located
in response to a commercial use request
(see paragraph (a)(4) of this section) to
determine whether any portion of a

document located is exempt from
disclosure. It also includes processing
any documents for disclosure, e.g.,
performing such functions that are
necessary to excise them or otherwise
prepare them for release. Review does
not include time spent resolving general
legal or policy issues regarding the
application of FOIA exemptions.

(4) The term commercial use request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial
interests of the requester. In determining
whether a requester properly falls
within this category, the Commission
shall determine the use to which a
requester will put the documents
requested. Where the Commission has
reasonable cause to question the use to
which a requester will put the
documents sought, or where that use is
not clear from the request itself, the
Commission shall seek additional
clarification before assigning the request
to a specific category. The
dissemination of records by a
representation of the news media (see
§0.466(a)(7)) shall not be considered to
be for a commercial use.

(5) The term educational institution
refers to a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of professional education
and an institution of vocational
education, which operates a program or
programs of scholarly research.

(6) The term non-commercial
scientific institution refers to an
institution that is not operated on a
commercial basis as that term is
referenced in paragraph (a)(4) of this
section, and which is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry.

(7) The term representative of the
news media refers to any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. In this clause, the term news
means information that is about current
events or that would be of current
interest to the public. Examples of
news-media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of news) who make their
products available for purchase or
subscription by, or free distribution to,
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
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the adoption of electronic dissemination
of newspapers through
telecommunications services), such
alternative media shall be considered to
be news-media entities. A freelance
journalist shall be regarded as working
for a news-media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Commission may also consider the past
publication record of the requester in
making such a determination. See 5
U.S.C. 552(a)(4)(A)(ii).

(8) The term all other requester refers
to any person not within the definitions
in paragraphs (a)(4) through (a)(7) of this

aragraph.

(b) [Reserved]

§0.467 Search and review fees.

(a)(1) Subject to the provisions of this
section, an hourly fee shall be charged
for recovery of the full, allowable direct
costs of searching for and reviewing
records requested under § 0.460 or
§0.461, unless such fees are reduced or
waived pursuant to § 0.470. The fee is
based on the pay grade level of the
FCC’s employee(s) who conduct(s) the
search or review, or the actual hourly
rate of FCC contractors or other non-
FCC personnel who conduct a search.

Note to paragraph (a)(1): The fees for FCC
employees will be modified periodically to
correspond with modifications in the rate of
pay approved by Congress and any such
modifications will be announced by public
notice and will be posted on the
Commission’s Web site, http://www.fcc.gov/
foia/#feeschedule.

(2) The fees specified in paragraph
(a)(1) of this section are computed at
Step 5 of each grade level based on the
General Schedule and include twenty
percent for personnel benefits. Search
and review fees will be assessed in Y4
hour increments.

(b) Search fees may be assessed for
time spent searching, even if the
Commission fails to locate responsive
records or if any records located are
determined to be exempt from
disclosure.

(c) The Commission shall charge only
for the initial review, i.e., the review
undertaken initially when the
Commission analyzes the applicability
of a specific exemption to a particular
record. The Commission shall not
charge for review at the appeal level of
an exemption already applied. However,
records or portions of records withheld
in full under an exemption that is
subsequently determined not to apply
may be reviewed again to determine the

applicability of other exemptions not
previously considered. The costs of
such a subsequent review, under these
circumstances, are properly assessable.

(d) The fee charged will not exceed an
amount based on the time typically
required to locate records of the kind
requested.

(e)(1) If the Commission estimates that
search charges are likely to exceed the
greater of $25 or the amount which the
requester indicated he/she is prepared
to pay, then it shall notify the requester
of the estimated amount of fees. Such a
notice shall offer the requester the
opportunity to confer with Commission
personnel with the object of revising or
clarifying the request. See § 0.465(c)(2)
and §470(d).

(2) The time for processing a request
for inspection shall be tolled while
conferring with the requester about his
or her willingness to pay the fees
required to process the request. See
§0.461(e).

(f) When the search has been
completed, the custodian of the records
will give notice of the charges incurred
to the person who made the request.

(g) The fee shall be paid to the
Financial Management Division, Office
of Managing Director, or as otherwise
directed by the Commission.

(h) Records shall be inspected within
seven days after notice is given that they
have been located and are available for
inspection. See § 0.461(n). After that
period, they will be returned to storage,
and additional charges may be imposed
for again producing them.

§0.468 Interest.

Interest shall be charged those
requesters who fail to pay the fees
charged. The agency will begin
assessing interest charges on the amount
billed starting on the 31st day following
the day on which the billing was sent.
The date on which the payment is
received by the agency will determine
whether and how much interest is due.
The interest shall be set at the rate
prescribed in 31 U.S.C. 3717.

§0.469 Advance payments.

(a) The Commission may not require
advance payment of estimated FOIA
fees except as provided in paragraph (b)
or where the Commission estimates or
determines that allowable charges that a
requester may be required to pay are
likely to exceed $250.00 and the
requester has no history of payment.
Where allowable charges are likely to
exceed $250.00 and the requester has a
history of prompt payment of FOIA fees
the Commission may notify the
requester of the estimated cost and
obtain satisfactory assurance of full

payment. Notification that fees may
exceed $250.00 is not, however, a
prerequisite for collecting fees above
that amount.

(b) Where a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 days of the date
of the billing), the Commission may
require the requester to pay the full
amount owed plus any applicable
interest as provided in § 0.468, and to
make an advance payment of the full
amount of the estimated fee before the
Commission begins to process a new
request or a pending request from that
requester.

(c) When the Commission acts under
paragraph (a) of this section, the
administrative time limits prescribed in
§§0.461(g) and (k) (i.e., twenty business
days from receipt of initial requests and
twenty business days from receipt of
appeals from initial denials, plus
permissible extensions of these time
limits (see § 0.461(g)(1)(i) through (iii)
and § 0.461(k)(1)(i) through (iii)) will
begin only after the agency has received
the fee payments described in this
section. See §0.461(e)(2)(ii) and
§0.467(e)(2).

§0.470 Assessment of fees.

(a)(1) Commercial use requesters. (i)
When the Commission receives a
request for documents for commercial
use, it will assess charges that recover
the full direct cost of searching for,
reviewing and duplicating the records
sought pursuant to § 0.466 and §0.467,
above.

(ii) Commercial use requesters shall
not be assessed search fees if the
Commission fails to comply with the
time limits under § 0.461(g)(1), if no
unusual or exceptional circumstances
(§0.461(g)(1)(i) through (iii)) apply to
the processing of the request.

(2) Educational and non-commercial
scientific institution requesters and
requesters who are representatives of
the news media. (i) The Commaission
shall provide documents to requesters
in these categories for the cost of
reproduction only, pursuant to § 0.465
above, excluding reproduction charges
for the first 100 pages, provided
however, that requesters who are
representatives of the news media shall
be entitled to a reduced assessment of
charges only when the request is for the
purpose of distributing information.

(ii) Educational requesters or
requesters who are representatives of
the news media shall not be assessed
fees for the cost of reproduction if the
Commission fails to comply with the
time limits under § 0.461(g)(1), if no
unusual or exceptional circumstances
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(§0.461(g)(1)(i) through (iii)) apply to
the processing of the request.

(3) All other requesters. (i) The
Commission shall charge requesters
who do not fit into any of the categories
above fees which cover the full,
reasonable direct cost of searching for
and reproducing records that are
responsive to the request, pursuant to
§0.465 and §0.467, except that the first
100 pages of reproduction and the first
two hours of search time shall be
furnished without charge.

(ii) All other requesters shall not be
assessed search fees if the Commission
fails to comply with the time limits
under § 0.461(g)(1), if no unusual or
exceptional circumstances
(§0.461(g)(1)(i) through (iii)) apply to
the processing of the request.

(b)(1) The 100 page restriction on
assessment of reproduction fees in
paragraphs (a)(2) and (a)(3) of this
section refers to 100 paper copies of a
standard size, which will normally be
“8Y2x 11" or “11 x 14,” or microfiche
containing the equivalent of 100 pages
or 100 pages of computer printout.

(2) When the agency reasonably
believes that a requester or group of
requesters is attempting to segregate a
request into a series of separate
individual requests for the purpose of
evading the assessment of fees, the
agency will aggregate any such requests
and assess charges accordingly.

(c) When a requester believes he or
she is entitled to a reduced fee
assessment pursuant to paragraphs (a)(2)
and (a)(3) of this section, or a waiver
pursuant to paragraph (e) of this section,
the requester must include, in his or her
original FOIA request, a statement
explaining with specificity, the reasons
demonstrating that he or she qualifies
for a reduced fee or a fee waiver.
Included in this statement should be a
certification that the information will
not be used to further the commercial
interests of the requester.

Note to paragraph (c): Anyone requesting
a reduced fee or a fee waiver must submit the
request directly to the Commission and not
to the contractor who will provide
documents only at the contract price.

(d) If the Commission reasonably
believes that a commercial interest
exists, based on the information
provided pursuant to paragraph (c) of
this section, the requester shall be so
notified and given an additional ten
business days to provide further
information to justify receiving a
reduced fee. See § 0.467(e)(2). During
this time period, the materials will be
available for inspection to the extent
that the time period exceeds the time
period for responding to FOIA requests,
as appropriate.

(e)(1) Copying, search and review
charges shall be waived or reduced by
the General Counsel when “‘disclosure
of the information is in the public
interest because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and is not primarily in the
commercial interest of the requester.” 5
U.S.C. 552(a)(4)(A)(iii). Simply
repeating the fee waiver language of
section 552(a)(4)(A)(iii) is not a
sufficient basis to obtain a fee waiver.

(2) The criteria used to determine
whether disclosure is in the public
interest because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government include:

(i) Whether the subject of the
requested records concerns the
operations or activities of the
government;

(ii) Whether the disclosure is likely to
contribute to an understanding of
government operations or activities; and

(iii) Whether disclosure of the
requested information will contribute to
public understanding as opposed to the
individual understanding of the
requester or a narrow segment of
interested persons.

(3) The criteria used to determine
whether disclosure is primarily in the
commercial interest of the requester
include:

(i) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and, if so

(ii) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is primarily
in the commercial interest of the
requester.

(4) This request for fee reduction or
waiver must accompany the initial
request for records and will be decided
under the same procedures used for
record requests.

(5) If no fees or de minimis fees would
result from processing a FOIA request
and a fee waiver or reduction has been
sought, the General Counsel will not
reach a determination on the waiver or
reduction request.

(f) Whenever the total fee calculated
under this section is $15 or less, no fee
will be charged.

(g) Review of initial fee
determinations under § 0.467 through
§0.470 and initial fee reduction or
waiver determinations under § 0.470(e)
may be sought under § 0.461(j).

[FR Doc. E9—7033 Filed 3—-27-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 225

Railroad Accidents/Incidents: Reports
Classification, and Investigations

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation.

ACTION: Notice of interpretation.

SUMMARY: FRA is issuing this notice of
interpretation to inform interested
parties of its application and
enforcement of the harassment or
intimidation provisions contained in 49
CFR part 225, specifically relating to
situations in which a supervisor or other
railroad official accompanies an injured
employee into an examination room.
This notice of interpretation informs the
regulated community as to when such
behavior constitutes harassment or
intimidation calculated to discourage or
prevent the reporting of an accident,
incident, injury or illness. This
document is not intended to address or
impact statutory provisions related to
providing “prompt medical attention,”
as enforcement of those provisions fall
within the jurisdiction of the U.S.
Department of Labor.

FOR FURTHER INFORMATION CONTACT:
Douglas H. Taylor, Staff Director,
Operating Practices Division, Office of
Safety Assurance and Compliance, FRA,
1200 New Jersey Avenue, SE., RRS-11,
Mail Stop 25, Washington, DC 20590
(telephone 202—-493-6255); or Zeb
Schorr, Trial Attorney, Office of Chief
Counsel, FRA, 1200 New Jersey Avenue
SE., RCC-11, Mail Stop 10, Washington,
DC 20590 (telephone 202-493-6072).
SUPPLEMENTARY INFORMATION:

I. Background

Section 225.33(a) of Title 49 of the
Code of Federal Regulations requires
each railroad to “adopt and comply
with a written Internal Control Plan”
addressing the railroad’s policies and
procedures regarding accident/incident
reporting. This section further requires
that such Internal Control Plans include,
at a minimum, a “policy statement
declaring the railroad’s commitment
* * * to the principle, in absolute
terms, that harassment or intimidation
of any person that is calculated to
discourage or prevent such person from
receiving proper medical treatment or
from reporting such accident, incident,
injury or illness will not be permitted or
tolerated * * *.”” The FRA Guide for
Preparing Accident/Incident Reports
also notes that “many railroad
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employees fail to disclose their injuries
to the railroad or fail to accept
reportable treatment from a physician
because they wish to avoid potential
harassment from management or
possible discipline that is sometimes
associated with the reporting of such
injuries.” FRA Guide, Ch. 1, p.8. The
FRA Guide goes on to state that
supervisory personnel and mid-level
managers in some instances ‘“‘are urged
to engage in practices which may
undermine or circumvent the reporting
of injuries and illnesses.” Id.

FRA is aware of incidents in which a
supervisor or other railroad official
(hereinafter collectively referred to as
the “supervisor’’) has accompanied an
injured employee into an examination
room, or other room in which the
injured employee received medical
treatment (hereinafter collectively
referred to as the ‘“‘examination room”’).
While FRA is concerned that injured
employees in such situations may not
receive complete or prompt medical
treatment, responsibility for ensuring
that such treatment is afforded has been
assigned by Congress to the Department
of Labor. FRA is concerned that when
accompanied by a supervisor an injured
employee may be discouraged or
otherwise prevented from reporting an
accident, incident, injury or illness.
Similarly, a supervisor may influence
the type or extent of medical treatment
afforded the employee in an effort to
affect the reportability of that injury.
Although concerns have been expressed
as to the need for a railroad to determine
the extent of an employee’s injuries,
FRA does not believe that such concerns
outweigh the potential pitfalls and
problems associated with the practice of

having supervisors accompany injured
employees while they receive care from
their physicians. Moreover, physicians
are in the best position to evaluate the
health of injured employees and the
presence of a supervisor during such
examinations would not, in most cases,
add any value to the treatment of an
employee and would, in general, be a
distraction to both the employee and the
physician.

The purpose of this document is to
articulate a general principle regarding
what behavior constitutes harassment or
intimidation in violation of
§225.33(a)(1) in the particular context
of supervisors accompanying injured
employees in examination rooms. The
interpretation contained in this notice
reflects the longstanding position of
FRA regarding this practice. This
document is not intended to address or
impact the meaning or application of
the statutory provisions contained in 49
U.S.C. 20109 related to providing
“prompt medical attention,” as
enforcement and application of those
provisions fall within the jurisdiction of
the U.S. Department of Labor.

II. Interpretation
A. General Principle

Harassment and intimidation occur in
violation of § 225.33(a)(1) when a
railroad supervisor accompanies an
injured employee into an examination
room, unless one or more of the
exceptions listed in section II(B) of this
notice exists.

B. Exceptions

FRA recognizes that there are limited
circumstances in which it is

appropriate, and indeed preferable, for a
supervisor to accompany an injured
employee into an examination room.
Thus, FRA believes that limited
exceptions to the general principle
articulated in section II(A) of this notice
are necessary. Consequently, FRA
recognizes the following limited
exceptions:

(1) The injured employee issues a
voluntary invitation to the supervisor to
accompany him or her in the
examination room. The injured
employee must issue this invitation
freely, without coercion, duress, or
intimidation. For example, an injured
employee may seek the attendance of a
supervisor where the supervisor is a
friend. This exception does not
encompass invitations issued by third
parties, including physicians, unless the
invitations are made pursuant to the
request of the injured employee.

(2) The injured employee is
unconscious or otherwise unable to
effectively communicate material
information to the physician and the
supervisor’s input is needed to provide
such material information to the
physician. In these circumstances, the
supervisor is assisting the injured
employee in providing information to
the physician so that the injured
employee may receive appropriate and
responsive medical treatment.

Issued in Washington, DC, on March 24,
2009.
Jo Strang,

Acting Deputy Administrator, Federal
Railroad Administration.

[FR Doc. E9—6953 Filed 3—27—-09; 8:45 am]
BILLING CODE 4910-06-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. APHIS-2008-0147]

Change in Disease Status of the
Republic of Korea With Regard to
Foot-and-Mouth Disease and
Rinderpest

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations to add the Republic of
Korea to the list of regions that are
considered free of rinderpest and foot-
and-mouth disease (FMD). We are
taking this action because we have
conducted an evaluation and
determined that the Republic of Korea is
free of rinderpest and FMD. We are also
proposing to add the Republic of Korea
to the list of regions that are subject to
certain import restrictions on meat and
meat products because of their
proximity to or trading relationships
with rinderpest- or FMD-affected
countries. These actions would update
the disease status of the Republic of
Korea with regard to rinderpest and
FMD while continuing to protect the
United States from an introduction of
those diseases by providing additional
requirements for meat and other animal
products imported into the United
States from the Republic of Korea.
DATES: We will consider all comments
that we receive on or before May 29,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2008-0147 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2008-0147,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2008-0147.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence, Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Julia Punderson, Senior Staff
Veterinarian, Regionalization Evaluation
Services, National Center for Import and
Export, VS, APHIS, 4700 River Road
Unit 38, Riverdale, MD 20737-1231;
(301) 734—4356.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various communicable
diseases, including rinderpest, foot-and-
mouth disease (FMD), African swine
fever, classical swine fever, and swine
vesicular disease. These are dangerous
and destructive communicable diseases
of ruminants and swine. Section 94.1 of
the regulations lists regions of the world
that are declared free of rinderpest or
free of both rinderpest and FMD.
Rinderpest or FMD is considered to
exist in all other parts of the world not
listed. Section 94.11 of the regulations
lists regions of the world that have been
determined to be free of rinderpest and
FMD, but are subject to certain
restrictions because of their proximity to
or trading relationships with rinderpest
or FMD-affected regions.

On April 18, 2000, we published in
the Federal Register an interim rule (65
FR 20713-20714, Docket No. 00-033-1)

amending the regulations to remove the
Republic of Korea (South Korea) from
the list in § 94.1 of regions declared free
of FMD and rinderpest because of a
confirmed FMD diagnosis. That rule
was effective retroactively to March 20,
2000, which was the date when FMD
was initially detected. The rule also
removed the Republic of Korea from the
list of countries listed in § 94.11 that are
declared to be free of these diseases, but
that are subject to certain restrictions
because of their proximity to or trading
relationships with rinderpest or FMD-
affected regions. As a result of the
interim rule, the importation into the
United States of any ruminant, or any
fresh (chilled or frozen) meat of any
ruminant that left the Republic of Korea
on or after March 20, 2000, was
prohibited or restricted.

The last FMD outbreaks in the
Republic of Korea in 2000 and 2002
were limited in scope and rapidly
controlled; no subsequent outbreaks
have occurred since 2002. As for
rinderpest, the Republic of Korea has
not had an outbreak of the disease since
1931. In 2007, the Government of the
Republic of Korea submitted
information to APHIS to support an
official request for recognition of its
FMD-free status. In response, APHIS
conducted a site visit to the Republic of
Korea in March 2008 to substantiate
information provided with the request
and obtain evidence firsthand. We
conducted a disease risk evaluation !
and concluded the Republic of Korea is
free of FMD. We also concluded that the
surveillance, prevention, and control
measures implemented by the Republic
of Korea are sufficient to minimize the
likelihood of introducing FMD or
rinderpest into the United States via
imports of susceptible species or
products from such species.

In light of our conclusions, we
propose to add the Republic of Korea to
the list in § 94.1 of regions that have
been declared free of FMD and
rinderpest. We also propose to add the
Republic of Korea to the list in §94.11
of regions that are declared to be free of
these diseases, but that are subject to
certain restrictions because of their
proximity to or trading relationships

1 APHIS Evaluation of the Status of the Republic
of Korea Regarding Foot-and-Mouth Disease and
Rinderpest. Riverdale, MD: USDA, APHIS,
Veterinary Services, October 2008.
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with rinderpest or FMD-affected
regions.

Risk Evaluation

Drawing on data submitted by the
Government of the Republic of Korea
and on observations from our site visit
to the country, we have evaluated the
animal health status of the Republic of
Korea relative to FMD and rinderpest.
Our evaluation was conducted
according to the 11 factors identified in
§92.2, “Application for recognition of
the animal health status of a region,”
which are used to determine the level of
risk associated with importing animals
or animal products into the United
States from a given region. A summary
evaluation of each factor is discussed
below.

Veterinary Authority and
Infrastructure

All regulations related to the control
of FMD in the Republic of Korea are
based on that country’s Act on the
Prevention of Contagious Animal
Diseases. These regulations address
disease control and preventive
measures, including notification of
suspicious cases, stamping-out,
movement controls, disinfection,
vaccination, surveillance, importation
quarantine, disposal, and compensation.
Governmental veterinary services
responsible for implementing these
measures consist of the Animal Health
Division of the Republic of Korea
Ministry for Food, Agriculture, Forestry
and Fisheries (MiFAFF), National
Veterinary Research and Quarantine
Service (NVRQS), and Provincial
Veterinary Services. NVRQS is an
executive agency within MiFAFF tasked
with the prevention and control of
major animal diseases. NVRQS
responsibilities include quarantine
inspection of animals and animal
products, livestock product safety,
veterinary research, and
epidemiological surveillance.

Each of the Republic of Korea’s nine
provinces and seven metropolitan cities
has its own animal health laboratory
and veterinary service responsible for
the prevention and control of major
animal diseases within their region.
They are also the primary diagnostic
laboratories for animal diseases.

Animal health officials in the
Republic of Korea have the legal
authority to enforce all pertinent
regulations pertaining to FMD and
maintain the necessary veterinary
infrastructure to carry out effective FMD
surveillance and control activities.
Governmental veterinary authorities,
industry and trade organizations, and
non-profit groups work together closely

and effectively to monitor livestock
health. These efforts minimize the risk
of FMD and rinderpest to livestock in
the United States via importation of
ruminants and ruminant products from
the Republic of Korea.

Disease Status in the Region

The Republic of Korea was free of
FMD from 1934 until March 2000, when
the disease was detected on a small
dairy farm in Kyonggi Province. Control
measures on the affected farm began
immediately. Extensive disease
surveillance was undertaken and by
mid-April the full extent of the outbreak
was confirmed on 11 additional farms.
Two of these farms were also in Kyonggi
Province, eight were in Chungnam
Province, and one was in Chungbuk
Province, 140 km southwest of the first
infected farm.

Protection zones with a radius of 10
km were set up around each infected
farm. Within these zones, animal
movements were restricted and
livestock markets and artificial
insemination were suspended. In
addition, a 20-km surveillance zone was
set up around the infected farms. In
both protection and surveillance zones,
veterinary authorities immediately
implemented testing, vaccination, and
surveillance. Epidemiologically linked
farms outside the zones were also
investigated and tested. All animals
found to be infected were cattle, with no
evidence of infection in pigs. Although
the last infected herd was identified in
April 2000, testing for FMD continued
through July. In all, a total of 17,831
animals on 4,782 farms were tested
during the outbreak. Both cattle and
swine were vaccinated and all
vaccinated animals were permanently
marked and subject to additional testing
and clinical examination.

In May 2002, Korean veterinary
authorities again confirmed the
presence of FMD, this time on pig farms
in Kyonggi and Chungbuk Provinces.
Governmental veterinary authorities
immediately implemented emergency
animal disease control and eradication
measures. FMD was found on 16 farms
in May and June 2002. Two of these
farms had mixed populations of
animals, but infection could only be
demonstrated in the swine. Control
zones were immediately established
around the infected farms, and an
immediate stamping-out policy was
implemented with movement controls,
quarantine, and culling of affected
animals. The last control zone was lifted
in August 2002.

In June 2002, the Republic of Korea
invited an International Epidemiology
Assessment Team consisting of

members from Australia, New Zealand,
and the United States to assess its FMD
control measures. The team determined
that stamping-out and movement
restrictions were effective in containing
the spread of disease, as was the use of
pen-side diagnostic tests for rapid
detection of infected animals. They
concluded that the capability for early
diagnosis together with prompt
stamping-out of infected farms
significantly limited the number of FMD
cases. No evidence exists of any species
infected with FMD in the Republic of
Korea.

Disease Status of Adjacent Regions and
Separation Measures

The Republic of Korea shares its
northern border with the Democratic
People’s Republic of Korea (North
Korea). The two countries are separated
by the 2.5 mile wide fenced and
patrolled demilitarized zone (DMZ) that
runs the full length of the border,
making intentional or inadvertent entry
of animals from North Korea unlikely.
FMD must be considered to be endemic
in North Korea, which has sporadically
reported outbreaks to the World
Organization for Animal Health (OIE) as
recently as 2007. No commerce in
livestock takes place by land between
the Republic of Korea and North Korea.

Other close neighbors of the Republic
of Korea are China and Japan. The
Republic of Korea is separated from
these countries by the Yellow Sea and
the Sea of Japan. The last reported
outbreak of FMD in Japan occurred in
March and April 2000. China has
reported FMD outbreaks to OIE on a
nearly annual basis, but no evidence
exists that FMD has been transported
into the Republic of Korea from China
or other surrounding regions since
increased biosecurity and other disease
control measures were instituted after
the 2000 and 2002 outbreaks.

Disease Control Programs

The Republic of Korea does not
currently maintain an active disease
control program as there is no evidence
of FMD in the country and no outbreaks
have occurred since 2002. However, the
Republic of Korea has in place a
comprehensive surveillance system
with both active (seroepidemiologic)
and passive (clinical) components. In
addition to surveillance, the Korean
Government has instituted animal
movement controls, border inspection,
disinfection, and emergency plans to
prevent the incursion of FMD into the
country.

To promote reporting of possible
disease outbreaks, the Republic of Korea
has developed an indemnification
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program encouraging farmers to report
suspect cases and to deter movement of
sick animals to slaughter or auction. The
Republic of Korea also provides
temporary subsistence funding as
needed, and livestock cooperatives
provide low interest loans and
assistance with feed and management.
An emergency hotline is available to
encourage reporting of suspicious cases,
as is a quarantine hotline to receive
emergency reports from ports of entry.
The Republic of Korea imposes
sanctions to discourage delays in
reporting suspect cases and provides
rewards for third-person reporting of
suspect cases as an incentive for early
disease identification.

The Republic of Korea also levies
penalties for cases of negligence related
to disease reporting. Penalties include
imprisonment for veterinarians or
farmers failing to report sick or dead
animals, importation of prohibited
items, or failure to submit goods to
quarantine inspection. Livestock owners
or transporters who violate rules related
to disease reporting and prevention face
imprisonment or fines. Fines can also be
levied on any person who refuses,
obstructs, or evades an epidemiological
investigation, violates animal import
requirements, or evades quarantine
inspections of mailed goods.

As part of its FMD disease prevention
efforts, the Republic of Korea has also
incorporated provisions governing
garbage control and swill feeding. By
law, swill or garbage is prohibited for
use in animal feed. Because of the
predominance of small farms, the
Republic of Korea’s training, education,
and outreach efforts to increase
awareness have targeted small-scale
farmers. Disease education programs are
organized through various agricultural
cooperatives that provide contact and
information for all farmers.

The Republic of Korea has an effective
system for detecting and investigating
suspect FMD cases. Frequent
monitoring of animal premises and
movements permits effective
surveillance and virus detection in
various FMD-susceptible species, and
incentive programs encourage reporting
of suspected cases. These efforts
effectively minimize the risk of
exposing livestock in the United States
to FMD through importation of Korean
cattle, beef, and related products.

Vaccination Status of the Region

Vaccination for FMD has not been
practiced in the Republic of Korea since
August 2000. During the 2002 FMD
outbreak, which affected primarily
swine, NVRQS decided not to vaccinate.
The International Epidemiology

Assessment Team reviewed this
decision and concluded that, under the
circumstances of the outbreak,
vaccination would not have been
advantageous. The time required to
achieve immunity with vaccination in
pigs takes several weeks and it was
considered that many farms would
already have been infected when the
disease was first recognized; a program
of emergency vaccination would have
masked the presence of the virus and
delayed eradication efforts.

The Republic of Korea’s current
policy of not vaccinating for FMD is
scientifically sound and can help speed
the identification of clinical signs if an
FMD outbreak occurs again. The
Republic of Korea has strong
disincentives for non-reporting of
suspected cases, maintains a generous
indemnity program, and enforces
supporting animal health regulations,
making it likely that clinical signs of
FMD would be reported promptly.

The Republic of Korea does not
produce FMD vaccines but actively
maintains a vaccine reserve, with plans
for implementing emergency
vaccinations if needed.

Animal Movement Controls and
Biosecurity

Border controls are administered by
the NVRQS and Customs, Immigration
and Quarantine. Livestock and livestock
products may enter the country legally
at officially designated airports and
maritime ports where they are inspected
by animal quarantine officers.
Importation of cloven-hoofed live
animals, their meat, meat products, or
milk from countries or via areas affected
with FMD is prohibited. Importation of
live cloven-hoofed animals from FMD-
free countries requires prior notification
and submission of a health certificate,
and all are inspected and quarantined
for a minimum of 15 days in the
quarantine facilities of the NVRQS.
Importation of genetic material requires
certification from the exporting country
that the material originated from
countries without FMD or rinderpest
and that these diseases have not been
reported in the exporting country. Other
movement requirements include the
treatment of international garbage prior
to incineration by a licensed company
and the treatment of imported hay for
feed or bedding.

Inspection of non-commercial items is
focused on passengers, cargo, and mail
arriving from regions or countries
considered to be high-risk. Detector
dogs are used to inspect cargo and mail
at major international ports; confiscated
items are bagged, disinfected, and
incinerated. At ports of entry,

disinfecting foot mats are placed at
passenger disembarkation gates, and
electronic message boards and posters
with information on FMD in several
languages are set up at passenger gates
and at customs.

Movement of animals within the
Republic of Korea primarily takes place
through local livestock cooperatives.
The Agricultural Cooperatives Act calls
for these cooperatives to work closely
with local veterinary authorities to
monitor movements of animals and
products. A national animal
identification database, piloted by the
national veterinary authorities, focuses
on improved recordkeeping for small
farms and will address movement
control of animals from these farms.
Farmers are required to keep track of all
transactions of livestock sales and
purchases, certificates of testing, and
vaccination history for program diseases
prior to movement. Movement
certificates are required for all trade and
are issued by the provincial veterinary
services.

Livestock Demographics and Marketing
Practices

The Republic of Korea produces less
than 50 percent of the beef it consumes;
in 2006, total beef consumption was
331,000 tons, of which 179,000 tons
were imported. The country’s cattle
population is approximately 2.6 million.
Low-density cattle production is
predominant in the Republic of Korea,
with more than 80 percent of farmers
owning fewer than 10 animals. Other
farmed FMD-susceptible species are
found in very small numbers.

Beef cattle raised in the Republic of
Korea consist primarily of traditional
Korean native cattle, or Hanwoo, with a
current national herd of around 2
million head. The most likely product to
be exported to the United States would
be specialized product, specifically the
Hanwoo beef produced from Korean
native cattle. Biosecurity measures and
controls at Korean beef production
facilities are effective in preventing
FMD outbreaks, and commercial cattle
operations do not constitute a
significant risk for introducing FMD
into the United States.

Disease Surveillance Capability

The Republic of Korea conducts
extensive active and passive disease
surveillance of livestock. Active
surveillance incorporates statistical and
purposive (targeted) sampling; passive
surveillance includes reporting and
followup of suspect cases. Intensive
followup of suspicious samples is
conducted in conjunction with
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confirmatory testing, quarantine, and
other necessary controls.

Following the 2000 FMD outbreak,
the Republic of Korea expanded its
active surveillance program. As part of
this effort, clinical surveillance teams
were organized to make periodic farm
visits and examine all livestock on the
premises. The Republic of Korea also
conducts serological surveillance,
which includes collecting statistically
selected samples as well as samples
from targeted populations. The active
surveillance system also involves
slaughterhouse and breeding farm
surveillance and the use of a pen-side
test for rapid detection of FMD-infected
animals during an outbreak. Passive
surveillance is done for all clinical
suspects reported by farmers,
veterinarians, or other animal health
officials. All reports are investigated by
the provincial veterinary services, and
samples are collected for any suspicious
cases.

Diagnostic Laboratory Capability

The Republic of Korea maintains a
central national laboratory and
laboratories in each province as part of
the National FMD surveillance program.
The Republic of Korea has the
diagnostic capabilities to adequately test
samples for the presence of the FMD
virus with adequate quality control
activities, laboratory equipment, and
sufficient staffing.

Emergency Response Capability

The Republic of Korea has emergency
response plans in place for controlling
FMD should an outbreak of the disease
occur. FMD emergency control
guidelines describe standard operating
procedures to be used during an FMD
emergency. Contingency exercises are
held annually to evaluate staff
performance and update procedures as
needed. In the event of an FMD
outbreak, several governmental agencies
are tasked with implementing a
coordinated emergency response that
includes epidemiological investigations,
vaccine distribution, disinfection,
movement restrictions, stamping-out
operations, and public awareness and
guidance.

The above findings are detailed in the
evaluation document that may be
obtained by contacting the person listed
under FOR FURTHER INFORMATION
CONTACT. The document may also be
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov). It
explains the factors that have led us to
conclude that the Republic of Korea is
free of rinderpest and FMD. It also
establishes that the Republic of Korea

has adequate veterinary infrastructures
in place to prevent, control, and manage
FMD and rinderpest outbreaks.
Therefore, we are proposing to
recognize the Republic of Korea as free
of rinderpest and FMD and add the
country to the list in § 94.1(a)(2) of
regions that are considered free of
rinderpest and FMD.

This proposed action would also
relieve certain restrictions due to FMD
and rinderpest on the importation into
the United States of certain live animals
and animal products from the Republic
of Korea. However, because the
Republic of Korea imports meat from
regions that APHIS does not consider to
be FMD free and from regions where
FMD status has not been reviewed, the
importation of meat and other products
from ruminants into the United States
from the Republic of Korea would
continue to be subject to certain
restrictions. For this reason, we are
proposing to add the Republic of Korea
to the list in § 94.11(a) of regions
declared free of rinderpest and FMD but
that are subject to special restrictions on
the importation of their meat and other
animal products into the United States.
The regions listed in § 94.11(a) are
subject to these special restrictions
because they: (1) Supplement their
national meat supply by importing fresh
(chilled or frozen) meat of ruminants or
swine from regions that are designated
in § 94.1(a) as regions where rinderpest
or FMD exists, (2) have a common land
border with regions where rinderpest or
FMD exists, or (3) import ruminants or
swine from regions where rinderpest or
FMD exists under conditions less
restrictive than would be acceptable for
importation into the United States.

Under §94.11, meat and other animal
products of ruminants and swine,
including ship stores, airplane meals,
and baggage containing these meat or
animal products, may not be imported
into the United States except in
accordance with §94.11 and the
applicable requirements of the USDA’s
Food Safety and Inspection Service at 9
CFR chapter III.

Section 94.11 generally requires that
the meat and other animal products of
ruminants and swine be: (1) Prepared in
an inspected establishment that is
eligible to have its products imported
into the United States under the Federal
Meat Inspection Act; and (2)
accompanied by an additional
certificate, issued by a full-time salaried
veterinary official of the national
government of the exporting region,
assuring that the meat or other animal
products have not been commingled
with or exposed to meat or other animal
products originating in, imported from,

transported through, or that have
otherwise been in a region where
rinderpest or FMD exists.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review under
Executive Order 12866.

When an agency issues a rulemaking
proposal, the Regulatory Flexibility Act
(RFA) requires the agency to prepare
and make available for public comment
an initial regulatory flexibility analysis
that will describe the impact of the
proposed rule on small entities. In lieu
of preparing a regulatory flexibility
analysis, section 605 of the RFA allows
an agency to certify that the proposed
rulemaking will not have a significant
economic impact on a substantial
number of small entities. The following
is a factual basis for certification of this
rule.

The proposed rule would amend the
regulations to add the Republic of Korea
to the list of regions considered to be
free of rinderpest and FMD. The
proposed action, which was requested
by the Republic of Korea, follows a risk
assessment conducted by APHIS
concluding that the Republic of Korea is
free of both diseases and has the
veterinary infrastructure in place to
detect and effectively eradicate the
diseases if necessary. The effect of the
rule would be to remove certain
rinderpest and FMD-related
prohibitions and restrictions on the
importation into the United States of
ruminants, or fresh (chilled or frozen)
meat or other products of ruminants,
from the Republic of Korea. APHIS
imposes such restrictions because an
FMD or rinderpest outbreak in the
United States has the potential for
severe economic consequences. Even
though imports of swine and swine
products would be allowed under
APHIS’ regulations related to FMD and
rinderpest, those commodities would
not be eligible for import from the
Republic of Korea, due to USDA
regulations designed to prevent the
introduction of diseases other than FMD
and rinderpest.2

We do not anticipate that changing
the FMD and rinderpest status of the
Republic of Korea would have a
significant economic impact on a

2 APHIS’ risk evaluation states that the animal
health status of swine for diseases other than FMD
has not been evaluated. In the absence of a
favorable evaluation, live swine and swine-derived
products will not be eligible to be imported from
the Republic of Korea, even with the proposed
changes in effect.



Federal Register/Vol. 74, No. 59/Monday, March 30, 2009/ Proposed Rules

14097

substantial number of U.S. entities, large
or small, because the volume of
currently prohibited/restricted animals
and animal products imported into the
United States from the Republic of
Korea is likely to be very small relative
to overall U.S. supply of those
commodities (production and net
imports from all foreign sources). There
are several reasons for this. First, the
volume of U.S. imports from the
Republic of Korea prior to March 20,
2000, when that country was considered
to be free of FMD and rinderpest, was
negligible.3 During the 3-year period
from 1997 to 1999, the United States did
not import any reportable amounts of
ruminants or fresh (chilled or frozen)
meat or other products of ruminants
from the Republic of Korea, other than
1.3 metric tons of dairy products in
1998.

Second, the Republic of Korea
produces less beef, milk, and pork than
it consumes, and is therefore a net
importer of these commodities. Given
this fact, there would not be a
significant volume of exports of those
commodities to the United States.

Finally, APHIS’ staff expects that
Hanwoo beef, a premium-priced
specialty meat produced from Korean
native cattle, is likely to be the Republic
of Korea’s primary export to the United
States if the proposed rule becomes
effective. Because of its premium price,
the market for Hanwoo beef would be
limited; it is likely to be sold to a niche
market, such as Korean restaurants in
the United States.

Importers, brokers, and others that
would import Hanwoo beef, and
restaurants that would serve that
product, are the U.S. entities most likely
to be affected by the rule. They stand to
benefit from the increased business
activity. The number of these entities is
unknown but it is likely to be very
small, given the expected limited
market for Hanwoo beef in the United
States. The size of these entities is also
unknown, although it is reasonable to
assume that, as with U.S. businesses in
general, most are small under the
standards of the U.S. Small Business
Administration. The proposed action
should have no noticeable effect on U.S.
beef producers, given the expected
limited demand for Hanwoo beef.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

3 Effective March 20, 2000, APHIS removed the
Republic of Korea from the list of regions
considered to be free of both rinderpest and FMD.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we propose to amend 9
CFR part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
CLASSICAL SWINE FEVER, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.4.

§94.1 [Amended]

2.In §94.1, paragraph (a)(2) is
amended by adding the words
“Republic of Korea,” after the word
“Japan,”.

§94.11 [Amended]

3.In §94.11, paragraph (a) is
amended by adding the words
“Republic of Korea,” after the word
“Japan,”.

Done in Washington, DC, this 25th day of
March 2009.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. E9-7013 Filed 3—27-09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0284; Directorate
Identifier 2009-CE-016-AD]

RIN 2120-AA64

Airworthiness Directives; DORNIER
LUFTFAHRT GmbH Models Dornier
228-100, Dornier 228-101, Dornier
228-200, Dornier 228—-201, Dornier
228-202, and Dornier 228-212
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

The manufacturer reported findings of
missing primer on the internal of the elevator
and rudder of aircraft S/N 8200. The aircraft
S/N 8200 was with RUAG for maintenance
purposes. Investigation performed by RUAG
showed that the paint removal procedure for
the rudder and elevator was changed from a
paint stripping with brush and scraper to a
procedure where the parts were submerged
in a tank filled with hot liquid stripper. The
stripper is called TURCO 5669 from Henkel
Surface Technologies. The stripping process
is described in the Technical Process Bulletin
No. 238799 dated 09/01/1999. This paint
stripping process change was not
communicated to and not approved by the
TC-Holder.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAIL
DATES: We must receive comments on
this proposed AD by April 29, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
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W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4130; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0284; Directorate Identifier
2009-CE-016—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On April 4, 2008, we issued AD 2008—
08-15, Amendment 39-15467 (73 FR
21220; April 21, 2008). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2008-08-15, we
have received new MCAI that changes
the applicability and accomplishment
instructions.

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, has issued AD D-2007-
350R1, dated January 30, 2009 (referred
to after this as “the MCAI”), to correct

an unsafe condition for the specified
products. The MCALI states:

The manufacturer reported findings of
missing primer on the internal of the elevator
and rudder of aircraft S/N 8200. The aircraft
S/N 8200 was with RUAG for maintenance
purposes. Investigation performed by RUAG
showed that the paint removal procedure for
the rudder and elevator was changed from a
paint stripping with brush and scraper to a
procedure where the parts were submerged
in a tank filled with hot liquid stripper. The
stripper is called TURCO 5669 from Henkel
Surface Technologies. The stripping process
is described in the Technical Process Bulletin
No. 238799 dated 09/01/1999. This paint
stripping process change was not
communicated to and not approved by the
TC-Holder.

The MCAI requires a detailed visual
inspection of the inner structure of the
rudder and elevator for signs of
corrosion, de-bonded primer (yellow-
green), and any deviation of surface
protection. If the inspection results
show corrosion beyond the acceptable
level or areas with de-bonded primer,
the inspection results have to be
reported to RUAG Aerospace Services
GmbH for further decisions. If
necessary, repair the affected parts in
accordance with the applicable repair
instruction obtained from RUAG
Aerospace Services GmbH. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

RUAG Aerospace Defence Technology
Dornier 228 Service Bulletin No. SB—
228-270, Rev. No. 1, dated November
28, 2008. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI

to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD will
affect 17 products of U.S. registry. We
also estimate that it would take about 3
work-hours per product to comply with
the basic requirements of this proposed
AD. The average labor rate is $80 per
work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $4,080, or $240 per
product.

We have no way of determining the
number of airplanes or the associated
costs of any follow-on repairs or
replacements that might be required by
this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-15467 (73 FR
21220; April 21, 2008), and adding the
following new AD:

DORNIER LUFTFAHRT GmbH: Docket No.
FAA—-2009-0284; Directorate Identifier
2009—-CE-016—-AD.

Comments Due Date

(a) We must receive comments by April 29,
2009.

Affected ADs

(b) This AD supersedes AD 2008—-08-15,
Amendment 39-15467 (73 FR 21220; April
21, 2008).

Applicability

(c) This AD applies to Dornier 228-100,
Dornier 228—-101, Dornier 228-200, Dornier
228-201, Dornier 228-202, and Dornier 228—
212 airplanes, all serial numbers, that:

(1) Are certificated in any category; and

(2) Have had the rudder and/or elevator
replaced or repaired at Fairchild Dornier or
RUAG between the year 2000 and 2005. The
concerned rudder and elevator part numbers
and serial numbers are listed on page 7 of
RUAG Aerospace Defence Technology
Dornier 228 Service Bulletin No. SB—228—
270, Rev. No. 1, dated November 28, 2008.

Subject

(d) Air Transport Association of America
(ATA) Code 51: Standard Practices/
Structures.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The manufacturer reported findings of
missing primer on the internal of the elevator
and rudder of aircraft S/N 8200. The aircraft
S/N 8200 was with RUAG for maintenance
purposes. Investigation performed by RUAG
showed that the paint removal procedure for
the rudder and elevator was changed from a
paint stripping with brush and scraper to a
procedure where the parts were submerged
in a tank filled with hot liquid stripper. The
stripper is called TURCO 5669 from Henkel
Surface Technologies. The stripping process
is described in the Technical Process Bulletin
No. 238799 dated 09/01/1999. This paint
stripping process change was not
communicated to and not approved by the
TC-Holder.

Corrosion damage can occur through
insufficient surface protection. Consequently,
the MCAI requires a detailed visual
inspection of the inner structure of the
rudder and elevator for signs of corrosion, de-
bonded primer (yellow-green), and any
deviation of surface protection. If the
inspection results show corrosion beyond the
acceptable level or areas with de-bonded
primer, the inspection results have to be
reported to RUAG Aerospace Services GmbH
for further decisions. If necessary, repair the
affected parts in accordance with the
applicable repair instruction obtained from
RUAG Aerospace Services GmbH.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within 2 months after the effective date
of this AD, do a detailed visual inspection on
the inner structure of the rudder and elevator
for signs of corrosion, debonded primer
(yellow-green), and any other deviation of
surface protection following RUAG
Aerospace Defence Technology Dornier 228
Service Bulletin No. SB—228-270, Rev. No. 1,
dated November 28, 2008.

(2) If you find corrosion or areas with
debonded primer as a result of the inspection
required by paragraph (f)(1) of this AD, before
further flight, do the following:

(i) Report the inspection results to RUAG
Aerospace Services GmbH, Dornier 228
Customer Support, P.O. Box 1253, 82231
Wessling, Federal Republic of Germany,
telephone: +49 (0) 8153-30-2280; fax: +49 (0)
8153-30-3030 and request FAA-approved
repair instructions following RUAG
Aerospace Defence Technology Dornier 228
Service Bulletin No. SB—228-270, Rev. No. 1,
dated November 28, 2008.

(ii) Repair corrosion following FAA-
approved repair instructions obtained from
RUAG Aerospace Services GmbH.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,

FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI German AD D-2007—
350R1, dated January 30, 2009; and RUAG
Aerospace Defence Technology Dornier 228
Service Bulletin No. SB—228-270, Rev. No. 1,
dated November 28, 2008, for related
information.

Issued in Kansas Gity, Missouri, on March
24, 2009.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-6984 Filed 3—27—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 10
[USCBP-2008-0105]
RIN 1505-AC07

Cost or Value of Foreign Repairs,
Alterations, or Processing

AGENCIES: Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws a
notice of proposed rulemaking,
published in the Federal Register on
March 13, 2009 (74 FR 10849), that
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proposed to amend the U.S. Customs
and Border Protection (CBP) Regulations
to exclude from the dutiable value of
repairs, alterations, or processing
performed abroad on articles exported
from the United States and returned
under subheading 9802.00.40,
9802.00.50, or 9802.00.60, Harmonized
Tariff Schedule of the United States
(HTSUS), the value of U.S.-origin parts
used in the foreign repairs, alterations,
or processing. The notice is being
withdrawn to permit further
consideration of the relevant issues
involved in the proposed rulemaking.
DATES: The notice of proposed
rulemaking is withdrawn on March 30,
2009.

FOR FURTHER INFORMATION CONTACT:
Monika Brenner, Regulations and
Rulings, Office of International Trade,
202-325-0038.

SUPPLEMENTARY INFORMATION:

Background

On March 13, 2009, CBP published in
the Federal Register (74 FR 10849) a
document that proposed to amend
§§10.8(d) and 10.9(d) of the CBP
regulations (19 CFR 10.8(d) and 10.9(d))
to exclude from the dutiable value of
repairs, alterations, or processing
performed abroad on articles exported
and returned to the United States under
subheading 9802.00.40, 9802.00.50, or
9802.00.60, HTSUS, the value of U.S.-
origin parts used in the foreign repairs,
alterations, or processing.

Withdrawal of Notice of Proposed
Rulemaking

CBP is withdrawing the notice of
proposed rulemaking published in the
Federal Register on March 13, 2009, so
that relevant issues involved in the
proposed rulemaking may be further
considered.

Jayson P. Ahern,

Acting Commissioner, Customs and Border
Protection.

Timothy E. Skud,

Deputy Assistant Secretary of the Treasury.
[FR Doc. E9—7154 Filed 3—27-09; 8:45 am]
BILLING CODE 9111-14-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4001, 4901 and 4902

Disclosure and Amendment of
Records Pertaining to Individuals
Under the Privacy Act

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Proposed rule.

SUMMARY: The Pension Benefit Guaranty
Corporation (PBGC) is proposing to
amend its regulations implementing the
Privacy Act of 1974, as amended, to
exempt certain records that will be
maintained in a system of records
entitled “PBGC-17, Office of Inspector
General Investigative File System)—
PBGC” from the access, contest, and
certain other provisions of the Privacy
Act. The amendment would protect the
information gathered to carry out the
Office of Inspector General’s law
enforcement mission to investigate
criminal, civil, and administrative
matters.

DATES: Comments must be received by
April 29, 2009.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the Web
site instructions for submitting
comments.

e E-mail: reg.comments@pbgc.gov.

o Fax:202-326—4224.

e Mail or Hand Delivery: Legislative
and Regulatory Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005—
4026.

Comments received, including personal
information provided, will be posted to
http://www.pbgc.gov. Copies of
comments may also be obtained by
writing to Disclosure Division, Office of
General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005—4026, or
calling 202-326—4040 during normal
business hours. (TTY and TDD users
may call the Federal relay service toll-
free at 1-800-877-8339 and ask to be
connected to 202—326—4040.)

FOR FURTHER INFORMATION CONTACT:
Margaret E. Drake, Attorney, Office of
the General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005—4026; 202—
326—4400 (extension 3228); or James
Bloch, Program Analyst, Legislative &
Regulatory Department; 202—-326—4223
(extension 3530). (For TTY/TDD users,
call the Federal relay service toll-free at
1-800-877-8339 and ask to be
connected to 202—326—4400 (extension
3228) or 202—326—4223 (extension
3530).)

SUPPLEMENTARY INFORMATION: The PBGC
Office of Inspector General (OIG)
conducts criminal, civil and
administrative investigations and
compiles and maintains case files
containing identifying information
about potential subjects and sources.
PBGC is proposing a new system of

records subject to the Privacy Act of
1974, as amended, 5 U.S.C. 552a
(“Privacy Act”), entitled “PBGC-17,
Office of Inspector General Investigative
File System—PBGC.” (PBGC'’s notice of
a new system of records appears
elsewhere in today’s Federal Register.)
The proposed new system of records
will cover only the files of investigation
that identify by name, or other personal
identifier, individuals who are subjects
or sources of information. The system of
records is necessary to the investigative
functions performed by the OIG under
the authority of the Inspector General
Act of 1978, as amended, 5 U.S.C. App.
3. The files may contain information
about criminal, civil or administrative
wrongdoing, or about fraud, waste or
mismanagement, or other violations of
law or regulation. This information
could be the basis for referrals to
appropriate prosecutorial authorities for
consideration of criminal or civil
prosecution or to PBGC management for
administrative corrective action. The
collection and maintenance of these
types of records that are subject to this
system are not new; however, in the
past they have not been retrieved by a
name or other personal identifier. OIG is
implementing an electronic records
management system from which records
will be retrieved by name or other
personal identifier.

Proposed Regulatory Changes

Exemptions

PBGC is proposing to amend its
regulations implementing the Privacy
Act (29 CFR part 4902) to exempt, under
5 U.S.C. 552a(j) and (k), certain records
that will be maintained in PBGC-17
from the access, contest, and certain
other provisions of the Privacy Act. The
amendment would protect the
information gathered to carry out OIG’s
law enforcement mission to investigate
criminal, civil, and administrative
matters. The exemptions relate to
records maintained by OIG pertaining to
the enforcement of criminal laws (see 5
U.S.C. 552a(j)(2)) and investigatory
material compiled for law enforcement
generally (see 5 U.S.C. 552a(k)(2)), and
for determining individuals’ eligibility
or qualifications for Federal
employment or Federal contracts (see 5
U.S.C. 552a(k)(5)).

Other Changes

Section 411 of the Pension Protection
Act of 2006, Public Law 109-280,
amended section 4002 (a) of ERISA to
state that PBGC is to be administered by
a Director appointed by the President,
subject to Senate confirmation. Thus,
PBGC proposes to replace all references
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to the term “Executive Director” in part
4902 with the term “Director.” PBGC
also proposes to replace all references to
the term “Deputy Executive Director” in
part 4902 with the term “Deputy
Director for Operations.”

This proposed rule would update the
definition of PBGC’s Disclosure Officer,
remove the definition of Disclosure
Officer from regulation §4901.2 and
§4902.2, and centralize the definition in
§4001.2. The proposed rule also would
direct individuals to PBGC’s Web site
(http://www.pbgc.gov) for information
on where an individual can address a
request to learn whether PBGC
maintains any system of records that
contains a record pertaining to the
individual and, if so, how to obtain
access to such a record.

Compliance With Rulemaking
Guidelines

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

PBGC certifies under section 605(b) of
the Regulatory Flexibility Act that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The rule would only affect the
maintenance and disclosure of
information about individuals by PBGC
under the Privacy Act and therefore
would have no economic impact on
entities of any size. Accordingly,
sections 603 and 604 of the Regulatory
Flexibility Act do not apply.

List of Subjects

29 CFR Part 4001
Pension insurance.

29 CFR Part 4901
Freedom of information.

29 CFR Part 4902
Privacy.
For the reasons set forth above, PBGC

is proposing to amend 29 CFR parts
4001, 4901, and 4902 as follows:

PART 4001—TERMINOLOGY

1. The authority citation for Part 4001
continues to read as follows:

Authority: 29 U.S.C. 1301, 1302(b)(3).

2. Section 4001.2 is amended by
adding a new definition in alphabetical
order to read as follows:

§4001.2 Definitions.
* * * * *

Disclosure officer means the official
designated as disclosure officer in the
Office of the General Counsel, PBGC.

* * * * *

PART 4901—EXAMINATION AND
COPYING OF PENSION BENEFIT
GUARANTY CORPORATION
RECORDS

3. The authority citation for Part 4901
continues to read as follows:

Authority: 5 U.S.C. 552, 29 U.S.C.
1302(b)(3).

§4901.2 [Amended]

4. Section 4901.2 is amended by
removing the definition of Disclosure

officer.
§4901.11 [Amended]

5. Section 4901.11 is amended by
removing the words ‘“Communications
and Public Affairs Department” and
adding in their place “Office of the
General Counsel”; and removing the
number “240” and adding in its place
the number “11101”".

PART 4902—DISCLOSURE AND
AMENDMENT OF RECORDS
PERTAINING TO INDIVIDUALS UNDER
THE PRIVACY ACT

6. The authority citation for Part 4902
continues to read as follows:

Authority: 5 U.S.C. 552a.

7. Section 4902.1 is revised to read as
follows:

§4902.1 Purpose and Scope.

(a) Procedures. Sections 4902.3
through 4902.7 establish procedures
under which:

(1) An individual may—

(i) Determine whether PBGC
maintains any system of records that
contains a record pertaining to the
individual;

(ii) Obtain access to the individual’s
record upon request;

(iii) Make a request to amend the
individual’s record; and

(iv) Appeal a denial of a request to
amend the individual’s record; and

(2) PBGC will make an initial
determination of a request to amend an
individual’s record.

(b) Fees. Section 4902.8 prescribes the
fees for making copies of an individual’s
record.

(c) Privacy Act provisions. Section
4902.9 summarizes the Privacy Act (5
U.S.C. 552a) provisions for which PBGC
claims an exemption for certain systems
of records.

(d) Exemptions. Sections 4902.10
through 4902.11 set forth those systems
of records that are exempted from
certain disclosure and other provisions
of the Privacy Act, and the reasons for
the exemptions.

§4902.2 [Amended]

8. Section 4902.2 is amended by
removing the definition of Disclosure

officer.

§4902.3 [Amended]

9. Section 4902.3(a) is amended by
removing the words “on any working
day in the Communications and Public
Affairs Department, PBGC, 1200 K
Street, NW., Suite 240, Washington, DC
20005-4026.” and adding in their place
“on any working day. Current
information on how to make a request,
including the Disclosure Officer’s
mailing address and location, can be
obtained on PBGC’s Web site, http://
www.pbgc.gov.”.

§4902.4 [Amended]

10. Section 4902.4(a) is amended by
removing the words “Communications
and Public Affairs Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005—
4026” and adding in their place
“PBGC”; and by adding at the end of the
paragraph the words “Current
information on where the records may
be inspected and copied can be obtained
on PBGC’s Web site, http://
www.pbgc.gov.”.

§4902.6 [Amended]
11. Section 4902.6(a) is amended by
removing the word “Executive”.

§4902.7 [Amended]

12.In §4902.7, paragraph (a) is
amended by removing the words
“Deputy Executive Director”” and adding
in their place “Deputy Director for
Operations”, and paragraph (b) is
amended by removing the words “‘the
Executive Director”” and adding in their
place “‘the Director”’; and by removing
the words “Deputy Executive Director”
wherever they appear, and adding in
their place “Deputy Director for
Operations”.

13. Sections 4902.9 and 4902.10 are
redesignated as §§4902.10 and 4902.12,
respectively, and the newly
redesignated §4902.10 is revised to read
as follows:

§4902.10 Specific exemption: Personnel
Security Investigation Records

(a) Exemption. Under the authority
granted by 5 U.S.C. 552a(k)(5), the PBGC
hereby exempts the system of records
entitled “PBGC-12, Personnel Security
Investigation Records—PBGC” from the
provisions of 5 U.S.C. 552a (c)(3), (d),
(e)(1), (e)(4)(G), (H), and (I), and (f), to
the extent that the disclosure of such
material would reveal the identity of a
source who furnished information to
PBGC under an express promise of
confidentiality or, before September 27,
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1975, under an implied promise of
confidentiality.

(b) Reasons for Exemption. The
reasons for asserting this exemption are
to insure the gaining of information
essential to determining suitability and
fitness for PBGC employment or for
work for the PBGC as a contractor or as
an employee of a contractor, access to
information, and security clearances, to
insure that full and candid disclosures
are obtained in making such
determinations, to prevent subjects of
such determinations from thwarting the
completion of such determinations, and
to avoid revealing the identities of
persons who furnish information to the
PBGC in confidence.”

14. New §§4902.9 and 4902.11 are
added to read as follows:

§4902.9 Privacy Act provisions for which
PBGC claims an exemption.

Subsections 552a(j) and (k) of title 5,
U.S.C., authorize the PBGC to exempt
systems of records meeting certain
criteria from various other subsections
of section 552a. This section contains a
summary of the Privacy Act provisions
for which PBGC claims an exemption
for the systems of records discussed in
this part pursuant to, and to the extent
permitted by, subsections 552a(j) and
k):

(a) Subsection (c)(3) of 5 U.S.C. 552a
requires an agency to make available to
the individual named in the records an
accounting of each disclosure of
records.

(b) Subsection (c)(4) of 5 U.S.C. 552a
requires an agency to inform any person
or other agency to which a record has
been disclosed of any correction or
notation of dispute the agency has made
to the record in accordance with
subsection (d) of the Privacy Act.

(c) Subsections (d)(1) through (4) of 5
U.S.C. 552a require an agency to permit
an individual to gain access to records
about the individual, to request
amendment of such records, to request
a review of an agency decision not to
amend such records, and to provide a
statement of disagreement about a
disputed record to be filed and
disclosed with the disputed record.

(d) Subsection (e)(1) of 5 U.S.C. 552a
requires an agency to maintain in its
records only such information about an
individual that is relevant and necessary
to accomplish a purpose required by
statute or executive order of the
President.

(e) Subsection (e)(2) of 5 U.S.C. 552a
requires an agency to collect
information to the greatest extent
practicable directly from the subject
individual when the information may
result in adverse determinations about

an individual’s rights, benefits, and
privileges under federal programs.

(f) Subsection (e)(3) of 5 U.S.C. 552a
requires an agency to inform each
person whom it asks to supply
information of the authority under
which the information is sought,
whether disclosure is mandatory or
voluntary, the principal purpose(s) for
which the information will be used, the
routine uses that may be made of the
information, and the effects of not
providing the information.

(g) Subsection (e)(4)(G) and (H) of 5
U.S.C. 552a requires an agency to
publish a Federal Register notice of its
procedures whereby an individual can
be notified upon request whether the
system of records contains information
about the individual, how to gain access
to any record about the individual
contained in the system, and how to
contest its content.

(h) Subsection (e)(5) of 5 U.S.C. 552a
requires an agency to maintain its
records with such accuracy, relevance,
timeliness, and completeness as is
reasonably necessary to ensure fairness
to the individual in making any
determination about the individual.

(i) Subsection (e)(8) of 5 U.S.C. 552a
requires an agency to make reasonable
efforts to serve notice on an individual
when any record on such individual is
made available to any person under
compulsory legal process when such
process becomes a matter of public
record.

(j) Subsection (f) of 5 U.S.C. 552a
requires an agency to establish
procedures whereby an individual can
be notified upon request if any system
of records named by the individual
contains a record pertaining to the
individual, obtain access to the record,
and request amendment.

(k) Subsection (g) of 5 U.S.C. 552a
provides for civil remedies if an agency
fails to comply with the access and
amendment provisions of subsections
(d)(1) and (d)(3), and with other
provisions of the Privacy Act, or any
rule promulgated thereunder, in such a
way as to have an adverse effect on an
individual.

§4902.11 Specific exemptions: Office of

Inspector General Investigative File System.

(a) Criminal Law Enforcement—(1)
Exemption. Under the authority granted
by 5 U.S.C. 552a(j)(2), the PBGC hereby
exempts the system of records entitled
“PBGC-17, Office of Inspector General
Investigative File System—PBGC” from
the provisions of 5 U.S.C. 552a(c)(3),
(c)(4), (d)(1) through (4), (e)(1) through
(3), (e)(4)(G) and (H), (e)(5), (e)(8), (1),

and (g) because the system contains

information pertaining to the
enforcement of criminal laws.

(2) Reasons for exemption. The
reasons for asserting this exemption are:

(i) Disclosure to the individual named
in the record pursuant to subsections
(c)(3), (c)(4), or (d)(1) through (4) could
seriously impede or compromise the
investigation by alerting the target(s),
subjecting a potential witness or
witnesses to intimidation or improper
influence, and leading to destruction of
evidence.

(ii) Application of subsection (e)(1) is
impractical because the relevance of
specific information might be
established only after considerable
analysis and as the investigation
progresses. Effective law enforcement
requires the Office of Inspector General
to keep information that may not be
relevant to a specific Office of Inspector
General investigation, but which may
provide leads for appropriate law
enforcement and to establish patterns of
activity that might relate to the
jurisdiction of the Office of Inspector
General and/or other agencies.

(iii) Application of subsection (e)(2)
would be counterproductive to
performance of a criminal investigation
because it would alert the individual to
the existence of an investigation.

(iv) Application of subsection (e)(3)
could discourage the free flow of
information in a criminal law
enforcement inquiry.

(v) The requirements of subsections
(e)(4)(G) and (H), and (f) do not apply
because this system is exempt from the
provisions of subsection (d).
Nevertheless, PBGC has published
notice of its notification, access, and
contest procedures because access is
appropriate in some cases.

(vi) Although the Office of Inspector
General endeavors to maintain accurate
records, application of subsection (e)(5)
is impractical because maintaining only
those records that are accurate, relevant,
timely, and complete and that assure
fairness in determination is contrary to
established investigative techniques.
Information that may initially appear
inaccurate, irrelevant, untimely, or
incomplete may, when collated and
analyzed with other available
information, become more pertinent as
an investigation progresses.

(vii) Application of subsection (e)(8)
could prematurely reveal an ongoing
criminal investigation to the subject of
the investigation.

(viii) The provisions of subsection (g)
do not apply to this system if an
exemption otherwise applies.

(b) Other Law Enforcement—(1)
Exemption. Under the authority granted
by 5 U.S.C. 552a(k)(2), the PBGC hereby
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exempts the system of records entitled
“PBGC-17, Office of Inspector General
Investigative File System—PBGC” from
the provisions of 5 U.S.C. 552a(c)(3),
(d)(1) through (4), (e)(1), (e)(4)(G) and
(H), and (f) for the same reasons as
stated in paragraph (a)(2) of this section,
that is, because the system contains
investigatory material compiled for law
enforcement purposes other than
material within the scope of subsection
552a(j)(2).

(2) Reasons for exemption. The
reasons for asserting this exemption are
because the disclosure and other
requirements of the Privacy Act could
substantially compromise the efficacy
and integrity of the Office of Inspector
General operations. Disclosure could
invade the privacy of other individuals
and disclose their identity when they
were expressly promised
confidentiality. Disclosure could
interfere with the integrity of
information which would otherwise be
subject to privileges, see, e.g., 5 U.S.C.
552(b)(5), and which could interfere
with other important law enforcement
concerns, see, e.g., 5 U.S.C. 552(b)(7).

(c) Federal Civilian or Contract
Employment—(1) Exemption. Under the
authority granted by 5 U.S.C. 552a(k)(5),
the PBGC hereby exempts the system of
records entitled “PBGC-17, Office of
Inspector General Investigative File
System—PBGC” from the provisions of
5 U.S.C. 552a(c)(3), (d)(1) through (4),
(e)(1), (e)(4)(G) and (H), and (f) because
the system contains investigatory
material compiled for the purpose of
determining eligibility or qualifications
for federal civilian or contract
employment.

(2) Reason for exemption. The reason
for asserting this exemption is to protect
from disclosure the identity of a
confidential source when an express
promise of confidentiality has been
given to obtain information from
sources who would otherwise be
unwilling to provide necessary
information.

Issued in Washington, DG, this 23rd day of
March, 2009.

Vincent K. Snowbarger,

Acting Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E9-6973 Filed 3—-27-09; 8:45 am]|
BILLING CODE 7709-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-650; MB Docket No. 08—101; RM—
11438]

Television Broadcasting Services; Ann
Arbor, MI

AGENCY: Federal Communications
Commission.

ACTION: Dismissal.

SUMMARY: The Commission dismisses
the pending rulemaking petition filed by
Paxson Communications License
Company, LLC (‘“Paxson”), permittee of
WPXD-DT, post-transition digital
television channel 31, which proposes
to substitute digital television channel
19 for post-transition digital television
channel 31 at Ann Arbor, Michigan.
Paxson’s proposed channel substitution
requires coordination and concurrence
with the Canadian government because
the proposed facility is located within
the Canadian coordination zone. The
Canadian government has indicated that
Paxson’s proposed channel substitution
is not acceptable. Therefore, the
Commission cannot approve Paxson’s
rulemaking petition.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order,
MB Docket No. 08-101, adopted March
18, 2009, and released March 20, 2009.
The full text of this document is
available for public inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY—-A257, 445 12th
Street, SW., Washington, DC 20554.
This document will also be available via
ECFS (http://www.fcc.gov/cgb/ecfs/).
(Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) This document may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-478-3160 or via e-mail
http://www.BCPIWEB.com. To request
this document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any

information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

This document is not subject to the
Congressional Review Act. (The
Commission, is, therefore, not required
to submit a copy of this Order to the
Government Accountability Office,
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A) since this
proposed rule is dismissed, herein.)

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—7032 Filed 3—27—09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-638; MB Docket No. 09-33; RM—
11521]

Television Broadcasting Services;
Derby, KS

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a channel substitution
proposed by Entravision Holdings, LLC
(“Entravision”), the permittee of KDCU—
DT, DTV channel 46, Derby, Kansas.
Entravision requests the substitution of
DTV channel 31 for post-transition DTV
channel 46 at Derby.

DATES: Comments must be filed on or
before April 14, 2009, and reply
comments on or before April 24, 2009.
ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Barry A. Friedman, Esq., Thompson
Hine LLP, 1920 N Street, NW., Suite
800, Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418-1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-33, adopted March 17, 2009, and
released March 19, 2009. The full text
of this document is available for public
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inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments

under Kansas, is amended by adding
DTV channel 31 and removing DTV
channel 46 at Derby.

Federal Communications Commission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9-7055 Filed 3—27-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 260
[Docket No. FRA-2008-0061, Notice No. 2]
RIN 2130-AB91

Railroad Rehabilitation and
Improvement Financing Program

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM); withdrawal.

SUMMARY: On June 9, 2008, FRA
published an NPRM in the Federal
Register proposing to amend the
eligibility and application form and
content criteria of the Railroad
Rehabilitation and Improvement
Finance (RRIF) Program. For the reasons
stated below, FRA has decided to
withdraw the NPRM.

DATES: The NPRM published on June 9,
2008 at 73 FR 32515 is withdrawn as of
March 30, 2009.

FOR FURTHER INFORMATION CONTACT:
Casey Symington, Attorney Advisor,
Office of Chief Counsel, FRA, 1200 New
Jersey Avenue, SE., RCC-20, Mail Stop
10, Washington, DC 20590 (telephone
202-493-6349).

SUPPLEMENTARY INFORMATION:

I. Background

The NPRM was developed in order to
ensure the long-term sustainability of
the Railroad Rehabilitation and
Improvement Financing (RRIF) Program,
promote the competitiveness of the
railroad industry, and reduce the risk of
default for applicants and the Federal
government (government). The NPRM
proposed to accomplish these goals by
adding additional eligibility and
application content requirements to the
existing RRIF regulations. However,
during and after the formal comment
period on the NPRM, FRA received
adverse comments on its provisions.
After reviewing these comments, FRA
has determined that it has insufficient
information to ensure that the proposed

provisions would achieve the stated
goals of the NPRM or to ensure that the
proposed provisions would not cause
unintended consequences on the
utilization of the RRIF program.
Accordingly, FRA is withdrawing the
NPRM.

FRA received 21 written comments in
response to the NPRM. All commenters
opposed the NPRM. Nine commenters
requested that it be withdrawn and
three commenters requested that the
NPRM be suspended or not
implemented. The majority of
comments raised concerns about the
need and purpose of the rulemaking, the
inability of the proposed rule to address
the stated goals, the negative effect of
the proposed rule on small entities and
non-railroad entities, the increased costs
and expense of complying with the
proposed rule, the NPRM’s effect of
limiting the availability of the RRIF
program and the possible resulting
reduction in rail infrastructure
investment, possible contradictions of
legislative intent, and potentially
unclear language in several of the NPRM
provisions.

The comments thoughtfully addressed
a number of issues raised through the
NPRM, and FRA appreciates the time
and effort put forth by those who
commented.

II. Reason for Withdrawal

FRA has carefully reviewed the
comments submitted pursuant to the
NPRM. Based on our review of the
comments, there is insufficient
information at this time to assure a final
rule with the proposed provisions
would not have the unintended negative
consequences anticipated by the
commenters.

FRA remains dedicated to ensuring
responsible lending through the RRIF
program. As such, this withdrawal does
not preclude the agency from issuing a
separate rulemaking concerning the
program. Should FRA decide to
undertake such a rulemaking in the
future, FRA will re-propose actions and
provide new opportunities for comment.

III. The Withdrawal

In consideration of the foregoing, the
NPRM for FRA Docket No. FRA-2008—
0061, as published in the Federal
Register on June 9, 2008 (73 FR 32515)
is hereby withdrawn.

Issued in Washington, DC, on March 24,
2009.

Jo Strang,

Acting Deputy Administrator.

[FR Doc. E9-6940 Filed 3—27-09; 8:45 am)]
BILLING CODE 4910-06-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 25, 2009.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: National School Lunch Program.

OMB Control Number: 0584—0006.

Summary of Collection: Section 111 of
the Child Nutrition and WIC
Reauthorization Act of 2004 (Pub. L.
108-265; June 30, 2004) amended
section 9(h) of the Richard B. Russell
School Lunch Act (NSLA) (42 U.S.C.
1758(h)) by increasing the number of
mandatory food safety inspections for
schools participating in the National
School Lunch Program and the School
Breakfast Program from one to two per
year and by requiring schools to post the
most recent inspection report in a
visible location and to release a copy of
the report to the public upon request.

Need and Use of the Information: The
information will be collected to ensure
that State agencies annually monitor the
number of food safety inspections
obtained by schools and to submit the
results to the Food and Nutrition
Service for each fiscal year 2009 through
2012.

Description of Respondents: State,
local, or Tribal government.

Number of Respondents: 122,662.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Quarterly; Monthly; Annually.

Total Burden Hours: 9,558,282.

Food and Nutrition Service

Title: 7 CFR Part 220, School
Breakfast Program.

OMB Control Number: 0584—-0012.

Summary of Collection Section 4 of
the Child Nutrition Act (CNA) of 1966,
as amended, authorizes the School
Breakfast Program (SBP). It provides for
the appropriation of “such sums as are
necessary to enable the Secretary to
carry out a program to assist the States
and the Department of Defense through
grants-in-aid and other means to
initiate, maintain, or expand nonprofit
breakfast programs in all schools which
make application for assistance and
agree to carry out a nonprofit breakfast
program in accordance with the Act.”
The Food and Nutrition Service (FNS)
administers the School Breakfast
Program on behalf of the Secretary of
Agriculture so that needy children may
receive their breakfasts free or at a
reduced price.

Need and Use of the Information:
School food authorities provide
information to State agencies. The State
agencies report to FNS. FNS use the
information submitted to determine the
amount of funds to be reimbursed,
evaluate and adjust program operations,
and to develop projections for future
program operations.

Description of Respondents: State,
local, or Tribal government.

Number of Respondents: 100,339.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Quarterly; Monthly; Semi-annually;
Annually.

Total Burden Hours: 2,713,749.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E9-7011 Filed 3—-27-09; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 25, 2009.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DG 20250—
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7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Viral Hemorrhagic Septicemia
(VHS); Interstate Movement and Import
Restrictions on Certain Live Fish.

OMB Control Number: 0579-0340.

Summary of Collection: The Animal
Health Protection Act of 2002 is the
primary Federal law governing the
protection of animal health. The Animal
and Plant Health Inspection Service
(APHIS) of the U.S. Department of
Agriculture is charged with disease
prevention. APHIS regulations in 9 CFR,
part 93 govern the importation of certain
species of fish to prevent the
introduction or spread of specific pests
and diseases of aquaculture facilities
within the United States. APHIS is
establishing regulations to prevent the
introduction of VHS into U.S.
aquaculture facilities by controlling the
movement of certain live fish species at
risk of harboring VHS. VHS is listed as
a notifiable disease by the World
Organization for Animal Health. APHIS
will use several forms to collect
necessary information.

Need and Use of the Information:
APHIS will collect the necessary
information using the Interstate
Certificate of Inspection (ICI); Permit for
Movement of Restricted Animals VS
Form 1-27; Cleaning and Disinfection
Certificate; Application for Import or In-
Transit Permit VS Form 17-129; Health
Certificate and a 72-hour advance
notification by the importer notifying
the APHIS port veterinarian. If the
information was collected less
frequently or not collected at all, it
would significantly cripple APHIS’
ability to prevent the introduction of
VHS into U.S. aquaculture facilities by
controlling the movement of live fish at
risk of harboring VHS virus.

Description of Respondents: Business
or other for-profit; State, Local or Tribal
Government.

Number of Respondents: 10.

Frequency of Responses:
Recordkeeping; Reporting: Annually.
Total Burden Hours: 1

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E9-7028 Filed 3—27-09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Solicitation of Nominations, Advisory
Committee on Biotechnology and 21st
Century Agriculture

AGENCY: Office of the Under Secretary,
Research, Education, and Economics,
USDA.

ACTION: Notice.

SUMMARY: Pursuant to 5 U.S.C. App., the
Agricultural Research Service is
requesting nominations for qualified
persons to serve as members of the
Secretary’s Advisory Committee on
Biotechnology and 21st Century
Agriculture (AC21). The charge for the
AC21 is two-fold: To examine the long-
term impacts of biotechnology on the
U.S. food and agriculture system and
USDA; and to provide guidance to
USDA on pressing individual issues,
identified by the Office of the Secretary,
related to the application of
biotechnology in agriculture.

DATES: Written nominations must be
received by fax or postmarked on or
before April 29, 2009.

ADDRESSES: All nomination materials
should be sent to Michael Schechtman,
Designated Federal Official, Office of
the Deputy Secretary, USDA, 202B
Jamie L. Whitten Federal Building, 14th
and Independence Avenue, SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Michael Schechtman, Telephone (202)
720-3817.

SUPPLEMENTARY INFORMATION:
Nominations are being sought for open
Committee seats to supplement a pool of
nominations received on or before
December 22, 2008. AC21 members
serve terms of up to 2 years, with terms
for around half of the Committee
members generally expiring in most
years. The committee’s Charter allows
for a committee of 20 to 25 members
and there are currently a minimum of 12
slots on the Committee that need to be
filled, including that of the Chair. Equal
opportunity practices, in line with
USDA policies, will be followed in all
membership appointments to the
Committee. To ensure that

recommendations of the Committee take
into account the needs of the diverse
groups served by the Department,
membership shall include, to the extent
practicable, individuals with
demonstrated ability to represent
minorities, women, and persons with
disabilities.

Nominees of the AC21 should have
recognized expertise in one or more of
the following areas: Recombinant-DNA
(rDNA) research and applications using
plants; rDNA research and applications
using animals; rDNA research and
applications using microbes; food
science; silviculture and related forest
science; fisheries science; ecology;
veterinary medicine; the broad range of
farming or agricultural practices; weed
science; plant pathology; biodiversity;
applicable laws and regulations relevant
to agricultural biotechnology policy;
risk assessment; consumer advocacy
and public attitudes; public health/
epidemiology; ethics, including
bioethics; human medicine;
biotechnology industry activities and
structure; intellectual property rights
systems; and international trade.
Members will be selected by the
Secretary of Agriculture in order to
achieve a balanced representation of
viewpoints to address effectively USDA
biotechnology policy issues under
consideration. Background information
regarding the work of the AC21,
including reports already developed by
the Committee, is available on the
USDA Web site at http://www.usda.gov/
wps/portal/!ut/p/ s.7 0_A/7 0_
10B?navid=BIOTECH®&
parentnav=AGRICULTURE®&
navtype=RT.

Nominations for AC21 membership
must be in writing and provide the
appropriate background documents
required by USDA policy, including
background disclosure form AD-755.
All nomination materials should be sent
to Michael Schechtman at the address
listed in the ADDRESSES section. Forms
may also be submitted by fax to (202)
690—4265. To obtain form AD-755 only,
please contact Dianne Fowler, Office of
Pest Management Policy, telephone
(202) 720-4074, fax (202) 720-3191; e-
mail Dianne.fowler@ars.usda.gov.

The AC21 meets in Washington, DC,
up to four (4) times per year. The
function of the AC21 is solely advisory.
Members of the AC21 and its
subcommittees serve without pay, but
with reimbursement of travel expenses
and per diem for attendance at AC21
and subcommittee functions for those
AC21 members who require assistance
in order to attend the meetings. While
away from home or their regular place
of business, those members will be
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eligible for travel expenses paid by the
Office of the Under Secretary, Research,
Education, and Economics, USDA,
including per diem in lieu of
subsistence, at the same rate as a person
employed intermittently in the
government service is allowed under
Section 5703 of Title 5, United States
Code.

Submitting Nominations:
Nominations should be typed and
include the following:

1. A brief summary of no more than
two (2) pages explaining the nominee’s
suitability to serve on the AC21.

2. A resume or curriculum vitae.

3. A completed copy of form AD-755.

All nominations must be post marked
no later than April 29, 2009.

Katherine Smith,

Acting Deputy Under Secretary, Research,
Education and Economics.

[FR Doc. E9-6884 Filed 3—27-09; 8:45 am]|
BILLING CODE 3410-03-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-801]

Ball Bearings and Parts Thereof from
France: Initiation of Antidumping Duty
Changed-Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request from
SKF Aeroengine France S.A.S.U., the
Department of Commerce is initiating a
changed—circumstances review of the
antidumping duty order on ball bearings
and parts thereof from France.
EFFECTIVE DATE: March 30, 2009.

FOR FURTHER INFORMATION CONTACT:
Kristin Case or Richard Rimlinger, AD/
CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
(202) 482-3174 or (202) 482-4477,
respectively.

SUPPLEMENTARY INFORMATION:
Background

The Department of Commerce (the
Department) published an antidumping
duty order on ball bearings and parts
thereof from France on May 15, 1989.
See Antidumping Duty Orders: Ball
Bearings, Cylindrical Roller Bearings,
Spherical Plain Bearings, and Parts
Thereof From France, 54 FR 20902 (May
15, 1989). On August 11, 2000, the
Department revoked the order, effective

May 1, 1999, with respect to sales of ball
bearings by SNFA S.A. (SNFA). See
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, Germany, Italy,
Japan, Romania, Singapore, Sweden,
and the United Kingdom; Final Results
of Antidumping Duty Administrative
Reviews and Revocation of Orders in
Part, 65 FR 49219 (August 11, 2000).

On March 2, 2007, pursuant to a
request from SNFA, SKF France S.A.,
and SKF Aerospace France S.A.S., we
initiated a changed—circumstances
review in order to determine whether
SNFA was a successor—in-interest to
SKF France S.A. following SNFA’s
acquisition by that company or,
alternatively, that post—acquisition
SNFA was the successor—in-interest to
the pre—acquisition SNFA. See Ball
Bearings and Parts Thereof from France:
Initiation of an Antidumping Duty
Changed-Circumstances Review, 72 FR
9513 (March 2, 2007). During the course
of the changed—circumstances review,
the companies informed the Department
that SNFA would be changing its name
to SKF Aeroengine France S.A.S.U.
(SKF Aeroengine).

On June 29, 2007, we initiated an
administrative review of the
antidumping duty order on ball bearings
and parts thereof from France for the
period May 1, 2006, through April 30,
2007, with respect to SKF France S.A.
and SKF Aerospace France S.A.S. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, Request for Revocation in Part
and Deferral of Administrative Review,
72 FR 35690 (June 29, 2007). On
October 26, 2007, we rescinded the
changed—circumstances review and
explained that, because we had initiated
an administrative review with respect to
SKF France S.A. and SKF Aerospace
France S.A.S., we would address any
issues that had arisen during the course
of the changed—circumstances review in
the context of the administrative review.
See Ball Bearings and Parts Thereof
from France and Italy: Rescission of
Antidumping Duty Changed-
Circumstances Reviews, 72 FR 60798
(October 26, 2007). In the final results
of the 2006/07 administrative review,
we determined that post—acquisition
SNFA was the successor—in-interest to
pre—acquisition SNFA and that, during
the period of review, SNFA had not
changed its name to SKF Aeroengine.
See Ball Bearings and Parts Thereof
From France, Germany, Italy, Japan,
and the United Kingdom: Final Results
of Antidumping Duty Administrative
Reviews and Rescission of Reviews in
Part, 73 FR 52823 (September 11, 2008),
and accompanying Issues and Decision

Memorandum at comment 12 (AFBs
Final Results).

On February 6, 2009, SKF Aeroengine
requested that, because the Department
appeared to have left open the effect of
the name change on its determination in
AFBs Final Results, the Department
either confirm that its determination
encompassed the name change or, in the
alternative, the Department initiate a
changed-circumstances review to
determine whether SKF Aeroengine is
the successor—in-interest to SNFA.

No other party submitted comments.

Scope of the Order

The products covered by the order are
ball bearings (other than tapered roller
bearings) and parts thereof. These
products include all bearings that
employ balls as the rolling element.
Imports of these products are classified
under the following categories:
antifriction balls, ball bearings with
integral shafts, ball bearings (including
radial ball bearings) and parts thereof,
and housed or mounted ball bearing
units and parts thereof.

Imports of these products are
classified under the following
Harmonized Tariff Schedule of the
United States (HTSUS) subheadings:
3926.90.45, 4016.93.00, 4016.93.10,
4016.93.50, 6909.19.5010, 8431.20.00,
8431.39.0010, 8482.10.10, 8482.10.50,
8482.80.00, 8482.91.00, 8482.99.05,
8482.99.2580, 8482.99.35, 8482.99.6595,
8483.20.40, 8483.20.80, 8483.50.8040,
8483.50.90, 8483.90.20, 8483.90.30,
8483.90.70, 8708.50.50, 8708.60.50,
8708.60.80, 8708.70.6060, 8708.70.8050,
8708.93.30, 8708.93.5000, 8708.93.6000,
8708.93.75, 8708.99.06, 8708.99.31,
8708.99.4960, 8708.99.50, 8708.99.5800,
8708.99.8080, 8803.10.00, 8803.20.00,
8803.30.00, 8803.90.30, and 8803.90.90.

Although the HTSUS item numbers
above are provided for convenience and
customs purposes, the written
description of the scope of the order is
dispositive.

Initiation of Changed—-Circumstances
Review

Pursuant to section 751(b)(1) of the
Tariff Act of 1930 (the Act), as amended,
and 19 CFR 351.216, the Department
will conduct a changed—circumstances
review upon receipt of information
concerning, or a request from an
interested party for a review of, an
antidumping duty order which shows
changed circumstances sufficient to
warrant a review of the order. SKF
Aeroengine claims that it has satisfied
the criteria to warrant such a review. We
agree that the information submitted by
SKF Aeroengine demonstrates changed
circumstances sufficient to warrant a
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review. Therefore, in accordance with
the above-referenced regulation, the
Department is initiating a changed—
circumstances review.

SKF Aeroengine claims that the
information contained in its February 6,
2009, request demonstrates that SKF
Aeroengine is the successor—in-interest
to SNFA and requests that the
Department thus refrain from issuing a
changed—circumstances questionnaire.
In accordance with 19 CFR
351.221(b)(2) and (4) and 19 CFR
351.221(c)(3)(i), we may issue a
questionnaire requesting factual
information for the review and will
publish a notice of preliminary results
of the antidumping duty changed—
circumstances review in the Federal
Register. The notice will set forth the
factual and legal conclusions upon
which our preliminary results are based.
Pursuant to 19 CFR 351.221(b)(4)(ii),
interested parties will have an
opportunity to comment on the
preliminary results of review. We will
issue our final results of review no later
than the regulatory deadline in
accordance with 19 CFR 351.216(e).
During the course of this antidumping
duty changed—circumstances review, we
will not change the cash—deposit
requirements for the subject
merchandise. The cash—deposit rate will
be altered, if warranted, pursuant only
to the final results of this changed—
circumstances review.

This notice of initiation is in
accordance with section 751(b)(1) of the
Act, 19 CFR 351.216(b) and (d), and 19
CFR 351.221(b)(1).

Dated: March 23, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9—7018 Filed 3—27—09; 8:45 am]
BILLING CODE 3510-DS-S

CONSUMER PRODUCT SAFETY
COMMISSION

Notice of Roundtable on Cribs and
Other Sleeping Environments for
Infants

AGENCY: Consumer Product Safety
Commission.
ACTION: Notice.

SUMMARY: On August 14, 2008, the
Consumer Product Safety Improvement
Act (CPSIA) of 2008 was signed into
law. Section 104 of the CPSIA requires
the Commission to study and develop
safety standards for durable infant and
toddler products. The Commission is
charged with examining and assessing
the effectiveness of any voluntary

consumer product safety standards for
these products in consultation with
representatives of consumer groups,
juvenile product manufacturers, and
independent child product engineers
and experts. As part of the consultation
process, the Commission will hold a
Roundtable on Cribs and Other Sleeping
Environments for Infants.

DATES: The Roundtable will be held
from 9:30 a.m. to 4 p.m. on Wednesday,
April 22, 2009.

ADDRESSES: The Roundtable will be
held at CPSC’s headquarters building at
4330 East West Highway, Bethesda,
Maryland 20814, 4th Floor Hearing
Room. There is no charge to attend the
Roundtable. If you are interested in
attending, you must register online at
http://www.cpsc.gov. Click on the link
entitled “CPSC Staff Roundtable: Cribs
and Other Sleeping Environments for
Infants” under “What’s Hot” near the
bottom of the home page. This link also
has more information about the
Roundtable.

FOR FURTHER INFORMATION CONTACT:
Patricia L. Hackett, Directorate for
Engineering Sciences, Consumer
Product Safety Commission, 4330 East
West Highway, Bethesda, Maryland
20814; telephone (301) 504-7577 or e-
mail: phackett@cpsc.gov.

SUPPLEMENTARY INFORMATION: On August
14, 2008, the CPSIA was signed into
law. Section 104 of the CPSIA requires
the Commission to study and develop
safety standards for durable infant and
toddler products. Section 104 of the
CPSIA requires the Commission to
examine and assess the effectiveness of
any voluntary consumer product safety
standards for these products in
consultation with representatives of
consumer groups, juvenile product
manufacturers, and independent child
product engineers and experts. Section
104(b)(1)(B) of the CPSIA requires the
Commission to promulgate consumer
product safety standards that are
substantially the same as such voluntary
standards or are more stringent than
such voluntary standards if the
Commission determines that more
stringent standards would further
reduce the risk of injury associated with
such products.

The purpose of the Roundtable is to
consult with interested stakeholders
pursuant to section 104 of the CPSIA
and to solicit input regarding the
adequacy of the current voluntary and
mandatory standards. At the
Roundtable, CPSC staff intends to
review recent incident data and provide
copies of comments received from the
Advance Notice of Proposed

Rulemaking on Cribs, published on
November 25, 2008 at 73 FR 71570.

All attendees will have the
opportunity to ask questions or make
comments at the Roundtable. For those
attendees interested in making a formal
presentation, please e-mail an abstract
of 100 words or less, preferably in a
Word format, with “Crib Roundtable
Abstract” written in the subject line of
the e-mail. The e-mail should be sent to
Patricia Hackett at phackett@cpsc.gov
no later than April 6, 2009. The
abstracts may be edited for inclusion in
the agenda for the Roundtable. In
addition, please inform Patricia Hackett
of any special equipment needs required
to make a presentation. While an effort
will be made to accommodate all
persons who wish to make a
presentation, the time allotted for
presentations will depend on the
number of persons who wish to speak
on a given topic and the Roundtable
schedule. If a presenter wishes
attendees to have copies of his/her
presentation or other handouts, the
presenter should bring copies to the
Roundtable. Please note that all
comments should be restricted to cribs,
bassinets, play yards, and the current
voluntary or mandatory standards
pertaining to these products.
Accessories, including mattresses,
bedding, crib tents, sleep positioners,
etc., while of concern to the staff, will
not be addressed at this Roundtable.

Dated: March 25, 2009.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. E9-7034 Filed 3—27-09; 8:45 am]|
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE
Department of the Air Force

U.S. Air Force Scientific Advisory
Board Notice of Meeting; Notice of
Intent (NOI) To Prepare an
Environmental Impact Statement (EIS)
for Proposed Realignment of a Portion
of National Guard Avenue and
Construction of the New Main Gate for
the 158th Fighter Wing, Vermont Air
National Guard at Burlington
International Airport, Burlington, VT

AGENCY: National Guard Bureau.
ACTION: Notice of intent.

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA) of
1969, as amended (42 U.S.C. 4321, et
seq.), the Council on Environmental
Quality (CEQ) Regulations for
Implementing the Procedural Provisions
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of NEPA (40 CFR Parts 1500-1508), and
Air Force policy and procedures (32
CFR Part 989), the National Guard
Bureau is issuing this notice to advise
the public of its intent to prepare an EIS
to evaluate the potential environmental
impacts that could result from the
proposed realignment of a portion of
National Guard Avenue, and
construction of a new main gate at the
158th Fighter Wing (158 FW)
installation at Burlington International
Airport.

A recent evaluation of infrastructure
security at the installation identified
several vulnerabilities revealing a
potential threat to mission-critical
resources. Realignment of a segment of
National Guard Avenue would remedy
some of these vulnerabilities, and
protect mission-critical resources. Work
conducted would be in compliance with
anti-terrorism/force protection (AT/FP)
standoff criteria. Preliminary studies
indicate that potential significant
adverse effects to wetlands and to
sensitive Native American sites may
result from realignment of the roadway.
In addition to the road segment
realignment, the 158 FW would also
construct a new main gate along a
portion of the realigned roadway,
construct a new Security Forces facility,
which would be collocated with the
new main gate, and construct an
internal roadway loop that would
improve vehicular safety and circulation
to a portion of the installation.

In addition to the proposed action,
another action alternative will evaluate
the potential impacts of an alternative
roadway alignment for National Guard
Avenue, and redesigning the main gate
in its current location to meet AT/FP
criteria. The Security Forces and
internal roadway loop would remain as
described under the Proposed Action.
The no-action alternative will also be
analyzed in the EIS.

The National Guard Bureau will
conduct a scoping meeting to solicit
public input concerning the proposal.
The scoping process will help identify
issues to be addressed in the
environmental analysis. Comments will
be accepted at any time during the
environmental impact analysis process.
However, to ensure the Air Force has
sufficient time to consider public input
in the preparation of the Draft EIS,
comments should be submitted to the
address below by 16 April 2009.

Notices will be posted and published
in the Burlington Free Press. The
scoping meetings will be held at the
South Burlington High School, Cafeteria
#2, 550 Dorset Street, South Burlington,
VT 05403, on 16 April 2009, from 6-9
p.m.

FOR FURTHER INFORMATION CONTACT:
Please direct any written comments or
requests for information to Robert
Dogan, NGB/A7AM, at Conaway Hall,
3500 Fetchet Avenue, Andrews Air
Force Base, Maryland 20762-5157; (301)
836-8859; or fax (301) 836—7428.

Bao-Anh Trinh,

Air Force Federal Register Liaison Officer.
[FR Doc. E9-7054 Filed 3—-27-09; 8:45 am]
BILLING CODE 5001-05-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of Department of
the Navy Report to the Council on
Environmental Quality on the Use of
Alternative Arrangements

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The Department of the Navy
(Navy) announces the availability of its
report to the Council on Environmental
Quality (CEQ) on the value and
effectiveness of the Alternative
Arrangements for the U.S. Navy’s
Composite Training Unit Exercises
(COMPTUEXSs) and Joint Task Force
Exercises (JTFEXs) that occurred
between January 15, 2008 and January
23, 2009, in the Southern California
(SOCAL) Operating Area. The full text
of the Navy’s report to the CEQ is
available for public viewing on the Web
site established for the SOCAL Range
Complex Environmental Impact
Statement (EIS) at http://
www.socalrangecomplexeis.com.

SUPPLEMENTARY INFORMATION: On
January 15, 2008, the Navy accepted
alternative arrangements approved by
the CEQ, for implementing the
procedural provisions of the National
Environmental Policy Act (NEPA), 42
U.S.C. 4321 et seq. for five COMPTUEXs
and four JTFEXs that occurred between
January 15, 2008 and January 23, 2009
in the SOCAL Operating Area. These
alternative arrangements specifically
addressed the use of mid-frequency
active (MFA) sonar and its effects on
marine mammals during Navy exercises
in the SOCAL Operating Area.

The Secretary of the Navy’s decision
memorandum documenting the Navy’s
acceptance of these alternative
arrangements was published in the
Federal Register on January 24, 2008.
The decision memorandum provided
that, after the conclusion of the
alternative arrangements, and no later
than March 23, 2009, the Navy would
provide a report to the CEQ that

reviewed the value and effectiveness of
the approved alternative arrangements.
This notice announces the public
availability of the Navy’s report to the
CEQ. The full text of the report is
available for public viewing on the Web
site established for the SOCAL Range
Complex EIS at http://
www.socalrangecomplexeis.com.

Dated: March 25, 2009.
A. M. Vallandingham,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E9—7049 Filed 3—27—-09; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Intent To Repay to the Northwest
Indian College Funds Recovered as a
Result of a Final Audit Determination

AGENCY: Department of Education.

ACTION: Notice of intent to award
grantback funds.

Education (Secretary) intends to repay
to the Northwest Indian College (NWIC)
an amount that represents
approximately 57 percent of the amount
of funds recovered by the Department of
Education (Department) as a result of
final audit determinations for audit
findings covering fiscal years 1999-
2001. The Department’s recovery of
funds followed resolution of the audit
disallowances identified in a September
30, 2004 Program Determination Letter
(PDL) issued by the Office of Vocational
and Adult Education (OVAE) for the
period of July 1, 1999 through
November 26, 2001. The PDL sought
recovery of $316,096. On December 1,
2004, NWIC appealed the monetary
findings in the September 30, 2004 PDL
to the Department’s Office of the
Administrative Law Judges (OALJ).
Following discussions and exchanges of
information between the parties, on
March 27, 2006, the parties entered into
a Repayment Agreement (Agreement)
that fully resolved the issues in the
proceeding and under which NWIC
agreed to repay the Department
$316,096. The NWIC has repaid the full
amount in accordance with the
Agreement.

This notice describes NWIC’s plan for
the use of a portion of the repaid funds
and the terms and conditions under
which the Secretary intends to make
grantback funds available to NWIC.

This notice invites comments on the
proposed grantback.

DATES: We must receive your comments
on or before April 29, 2009.
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ADDRESS: All written comments
concerning the proposed grantback
should be addressed to Gwen
Washington, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 11076, Potomac Center Plaza
(PCP), Washington, DC 20202-7241. If
you prefer to send your comments
through the internet, use the following
address: gwen.washington@ed.gov. You
must include the term “Northwest
Indian College Grantback” in the subject
line of your electronic message.

FOR FURTHER INFORMATION CONTACT:
Gwen Washington. Telephone: (202)
245-7790. Fax: (202) 245-7170 or by e-
mail: gwen.washington@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS) toll free, at
1-800-877-8339.

Individuals with disabilities can
obtain a copy of this notice in an
accessible format (e.g., Braille, large
print, audiotape, or computer diskette)
by contacting the person listed in this
section.

SUPPLEMENTARY INFORMATION: Invitation
to Comment: We invite you to submit
comments regarding this notice. To
ensure that your comments have
maximum effect on the Secretary’s
decision regarding awarding this
grantback, we urge you to identify
clearly the specific proposal that each
comment addresses.

During and after the comment period,
you may inspect all public comments
about this notice in room 11076, 550
12th Street, SW., Washington, DC,
between the hours of 8:30 a.m. and 4:00
p.m., Washington, DC time, Monday
through Friday of each week except
Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice. If you want to
schedule an appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

A. Background

Under the terms of a March 27, 2006
Repayment Agreement between the
Department and NWIC, the Department
recovered a total of $316,096 from
NWIC following resolution of audit
findings contained in an audit report
issued by the Department’s Office of
Inspector General (OIG) covering audit
periods July 1, 1999 through June 30,

2001 and October 1, 1999 through
November 26, 2001 (Audit Control
Number ED-OIG/A09-C0026). Prior to
entering into the Agreement, the
Department and NWIC engaged in the
cooperative audit resolution of the
findings contained in the audit report in
an effort to address the root causes of
the problems and to avoid recurrence of
these findings in the future. The OIG
audit report and this grantback request
involve two Department grants awarded
under the Indian Vocational Education
Program (IVEP) (CFDA 84.101A): a
Document Imaging Specialist Certificate
(DISC) grant and a Promising Practices
grant.

The IVEP was authorized under
section 103 of the Carl D. Perkins
Vocational and Applied Technology
Education Act of 1990 (Perkins II). The
IVEP was succeeded by the Native
American Vocational and Technical
Education Program (NAVTEP),
authorized under section 116 of the Carl
D. Perkins Vocational and Technical
Education Act of 1998 (Perkins III). The
NAVTEP was replaced by the Native
American Career and Technical
Education Program (NACTEP),
authorized under section 116 of the Carl
D. Perkins Career and Technical
Education Act of 2006 (Perkins IV).

1. IVEP—DISC Grant

Under the terms of the DISC grant,
NWIC was to provide vocational
education and training in electronic
document management and document
conversion services to unemployed and
low-income members of its tribal service
population. One finding resulting in
NWIC’s repayment of funds related to
NWIC’s improper awards of stipends to
certain DISC students who were either
ineligible to receive stipends or received
more than they were eligible to receive.
Moreover, section 103(b)(1)(D) of
Perkins II and the regulations in effect
when the DISC Project grant award was
made to NWIC (34 CFR 401 (1999))
established the conditions under which
an IVEP grantee was authorized to
provide stipends to students. The
Department determined that NWIC had
used its IVEP grant to pay stipends in
a manner inconsistent with Perkins II
and its implementing regulations. The
stipend finding resulted in the
Department’s claim for recovery of
$150,670.

2. IVEP—Promising Practices Grant

Under the Promising Practices grant,
NWIC was required to survey, assemble,
and distribute best practices in the use
of technology on projects funded by the
IVEP. Required deliverables included:

¢ A survey instrument developed in
consultation with OVAE personnel;

e Identification of eight promising
practices sites;

e Manuals summarizing practices for
all IVEP projects;

¢ A list of contacts at each IVEP
project who were responsible for
technology; and

e A presentation at an annual project
directors’ meeting for IVEP grantees.

NWIC failed to complete most of the
activities it had committed to
completing under the grant and failed to
provide required products and
deliverables. The products and
deliverables and the draft documents
that NWIC provided to the Department
contained no comprehensive discussion
of survey findings, and the case studies
on the selected sites were not prepared.
In addition, the quality of products and
deliverables that NWIC did prepare
under the Promising Practices project
had been severely compromised because
NWIC had not used a panel of experts
to select the sites of Promising Practices
and because NWIC had not identified
the criteria or standards it had used to
select Promising Practices sites.
Moreover, although required to do so
under the terms of the Promising
Practices grant, NWIC did not produce
any Promising Practices manuals.

Because NWIC did not deliver the
agreed-upon products and manuals
proposed in its approved grant, neither
the Department nor its NAVTEP
grantees benefited from the information
on best practices in the use of
technology, and the Department was
denied a resource for providing
technical assistance to future NAVTEP
grantees. Based on NWIC’s failure to
deliver products and deliverables under
the Promising Practices grant, the
Department sought repayment of
$57,800.

3. DISC and Promising Practices Grants
Unsupported Costs

The Department also sought recovery
of $107,626 due to NWIC’s charging of
unreasonable and unallowable charges
to both the DISC and the Promising
Practices grants and because NWIC
lacked the required supporting
documentation for certain transactions
under both grants.

Under the terms of the Agreement
between the Department and NWIC,
NWIC has repaid to the Department the
full $316,096 and established the
necessary managerial and financial
systems needed to provide oversight of
institutional and grant resources. NWIC
is requesting approval of a grantback in
the amount of $179,855, which is
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approximately 57 percent of the amount
it repaid to the Department.

B. Authority for Awarding a Grantback

Section 459(a) of GEPA, 20 U.S.C.
1234h(a), provides that, whenever the
Secretary has recovered funds under an
applicable program because the
recipient made an expenditure of funds
that was not allowable, the Secretary
may consider those funds to be
additional funds available for the
program and may arrange to repay to the
grantee affected by that determination
an amount not to exceed 75 percent of
the recovered funds. The Secretary may
enter into this grantback requested by
NWIC if the Secretary determines that—

(a) The NWIC practices and
procedures that resulted in the audit
findings in question have been
corrected, and NWIC is in compliance
with the requirements of the applicable
programs;

(b) NWIC has submitted to the
Secretary a plan for the use of the funds
to be awarded under the grantback
arrangement that meets the
requirements of the program and, to the
extent possible, benefits the population
that was affected by the failure to
comply or by misexpenditures that
resulted in the recovery; and

(c) The use of funds to be awarded
under the grantback arrangement in
accordance with NWIC’s plan would
serve to achieve the purposes of the
program under which the funds were
originally granted.

C. NWIC’s Plan for Use of Funds
Awarded Under a Grantback
Arrangement

Pursuant to section 459(a)(2) of GEPA,
NWIC has applied for a grantback
totaling $179,855, which is
approximately 57 percent of the
principal amount of the recovered funds
and has submitted a plan outlining the
activities that NWIC would support
with the grantback funds. Specifically,
NWIC plans to utilize the grantback of
funds recovered under the IVEP to pay
costs associated with a proposed Digital
Media and Web Technology program.
As proposed, students would take the
entire Digital Media and Web
Technology program in a 20-week block,
consisting of 10 weeks of intensive
classroom instruction at the main NWIC
Lummi campus followed immediately
by 10 weeks of an internship and an
integrated capstone project. The
intensive classes would consist of 24
contact hours a week (six hours per day,
Monday through Thursday). The
program would provide participants
who successfully complete the course
training, an internship, and a capstone

course with a certificate of completion.
Program completers would receive the
skills and knowledge necessary to: (1)
Pass Adobe’s Certified Associate exams
in: Web Communication—using Adobe
“Dreamweaver,” Rich Media
Communication—using Adobe “Flash,”
and Visual Communication—using
Adobe “‘Photoshop;” (2) obtain Adobe
Certified Associate certifications in one
or more of those Adobe applications;
and (3) subsequently obtain high-quality
employment in the field of digital
media. It is important to note that the
proposed new certification program
does not supplant non-Federal funds
already available to NWIC.

The proposed project would focus
strongly on career and technical
education (CTE) skill development in
digital media and web technology and
provide course content that is
experiential and individually directed,
and concludes with an internship and a
capstone project. The capstone project
has been specifically designed to
integrate and assess the skills developed
in the courses taught during the first 10
weeks of the Digital Media and Web
Technology program. Students would be
expected to demonstrate mastery of the
Adobe Certified Associate skills through
a capstone project presentation that
reflects both their classroom and
internship work. Together, the
classroom work, internship, and
capstone segments constitute a single
coherent and integrated curriculum—
the goal of which is to prepare students
to master the Adobe Certified Associate
skills, receive an Award of Completion,
pass the Certified Adobe Associate
exam, and gain successful employment.

Funding for the program would
support: (1) limited pre-award costs for
recruiting students who are
academically prepared to benefit from
the intensive Digital Media and Web
Technology program, and (2)
implementation costs, including salaries
for the project director and classroom
instructors, costs of supervising and
advising students, and employment
placement costs, through September 30,
2009. In its grantback request, NWIC has
stated that a total of 32 students, equally
divided between two cycles, would
participate in the program with an
expected job placement rate of 85
percent within six months of program
completion. The proposed Digital Media
and Web Technology program is a CTE
program using Adobe software and
incorporating all of the learning
objectives identified by Adobe for the
Adobe Certified Associate programs:
Web Communication Using Adobe
“Dreamweaver,” Rich Media
Communication Using Adobe “Flash,”

and Visual Communication using Adobe
“Photoshop.” The Digital Media and
Web Technology program will prepare
students to enter their chosen
disciplines upon completion of the
program. As part of the program, NWIC
plans to provide opportunities for
students to practice taking the Adobe
Certified Associate exams and expects
to administer the exams after the
completion of each of the two training
cycles. NWIC proposes that exam
preparation and testing would be fully
integrated into the Digital Media and
Web Technology program. In addition,
NWIC will identify and recruit potential
students in an effort to be fully prepared
to start training the first cohort of
students by late April or early May
2009, if a grantback is awarded.

NWIC has designed this program to be
sustainable after completion of the two
cycles, allowing NWIC to continue to
deliver a Digital Media and Web
Technology program on an ongoing
basis once Federal grantback funds are
no longer available. NWIC notes in its
grantback request that the proposed
Digital Media and Web Technology
program broadens its technical offerings
into areas that are in demand both
within tribal communities and
throughout the Pacific Northwest. NWIC
is hopeful that the Digital Media and
Web Technology program will provide
attractive long-term employment
opportunities, because it will emphasize
marketing, recruiting, internship, and
placement activities to a greater extent
than does NWIC’s current computer
technology programming. It is NWIC’s
intention that these activities and their
benefits would continue beyond the
proposed project time frame and would
increase the reach and sustainability of
NWIC’s computer and technology
educational programming. Additionally,
preparing NWIC students to pass the
Adobe Certified Associate exams would
prepare those students for nationally
recognized certifications thereby further
broadening their employment options.

D. The Secretary’s Determinations

The Secretary has carefully reviewed
the plan submitted by NWIC. Based
upon that review, the Secretary has
determined that the conditions under
section 459(a) of GEPA have been met.

This determination is based upon the
best information available to the
Secretary at the present time. If this
information is not accurate or complete,
the Secretary is not precluded from
taking appropriate administrative
action. In finding that the conditions of
section 459(a) of GEPA have been met,
the Secretary makes no determination
concerning any pending audit
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recommendations or final audit
determinations.

The Secretary also has concluded
that, to the extent possible, this
grantback award would support the
provision of services to the population
of intended beneficiaries of the program
under which the DISC and Promising
Practices grants were originally made.
The population of intended
beneficiaries under IVEP and NAVTEP
may not have received the full benefit
of the services intended by the Perkins
IVEP grant awards, currently NACTEP,
due to the problems that gave rise to the
audit recovery described in Section A of
this notice. The Secretary has
determined that if awarded, this
grantback would advance and support
the same policy goals and purposes of
the statutory Perkins II provisions that
authorized the initial DISC and
Promising Practices grants and would be
used in compliance with all current
statutory and regulatory program
requirements.

E. Notice of the Secretary’s Intent to
Enter into a Grantback Arrangement
with NWIC

Section 459(d) of GEPA requires that,
at least 30 days before entering into an
arrangement to award funds under a
grantback, the Secretary publish in the
Federal Register a notice of intent to do
so, and the terms and conditions under
which the payment would be made. In
accordance with section 459(d) of
GEPA, notice is hereby given that the
Secretary intends to make funds
available to NWIC under a grantback
arrangement. The grantback award
would be in the amount of $179,855,
which is approximately 57 percent of
the principal amount recovered as a
result of the Agreement.

F. Terms and Conditions Under Which
Payments Under a Grantback
Arrangement with NWIC Would Be
Made

NWIC agrees to comply with the
following terms and conditions under
which payments under a grantback
arrangement would be made:

(a) The funds awarded under the
grantback must be spent in accordance
with—

(1) All applicable statutory and
regulatory requirements;

(2) The plan that NWIC submitted and
any amendments to the plan that are
approved in advance by the Secretary;
and

(3) The budget that NWIC submitted
with the approved plan and any
amendments to the budget that are
approved in advance by the Secretary.

(b) All funds received under the
grantback arrangement must be
obligated by NWIC by September 30,
2009, in accordance with section 459(c)
of GEPA and NWIC’s approved plan.

(c) NWIC must, no later than
December 31, 2009, submit a report to
the Secretary that—

(1) Indicates that the funds awarded
under the grantback have been spent in
accordance with the proposed plan and
any amendments that have been
approved in advance by the Secretary;
and

(2) Describes the results and
effectiveness of the project for which the
funds were spent, including the number
of students who enrolled in the training
sessions, the number of students who
received an Award of Completion, the
number of students who took the Adobe
exams, and the number of students who
passed the exams and obtained Adobe
certifications.

(d) NWIC must maintain separate
accounting records documenting the
expenditures of funds awarded under
the grantback arrangement.

Electronic Access to This Document

You can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Numbers: 84.101A, Native American Career
and Technical Education Program.)

Dated: March 25, 2009.
Dennis Berry,

Acting Assistant Secretary for Vocational and
Adult Education.

[FR Doc. E9-7036 Filed 3—27-09; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

March 23, 2009.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP96-320-103.

Applicants: Gulf South Pipeline
Company, LP.

Description: Gulf South Pipeline
Company, LP submits Negotiated Rate
Capacity Release Agreement.

Filed Date: 03/18/2009.

Accession Number: 20090319-0219.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: RP96—-389—-091.

Applicants: Columbia Gulf
Transmission Company.

Description: Columbia Gulf
Transmission Company submits FTS—-1
Service Agreement No 68436-Revision
No 4 between Columbia Gulf
Transmission Company and JP Morgan
Ventures Energy Corporation.

Filed Date: 03/18/2009.

Accession Number: 20090319-0218.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: RP02—-534—014.

Applicants: Guardian Pipeline, L.L.C.

Description: Guardian Pipeline, LLC
submits Eleventh Revised Sheet No. 6 et
al. to FERC Gas Tariff, Original Volume
No. 1, to effective 4/1/09.

Filed Date: 03/02/2009.

Accession Number: 20090304-0130.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: RP09-385—002.

Applicants: Caledonia Energy
Partners, L.L.C.

Description: Caledonia Energy
Partners, LLC submits First Revised
Sheet No 43 et al. to FERC Gas Tariff,
Original Volume No 1.

Filed Date: 03/19/2009.

Accession Number: 20090320-0095.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 31, 2009.

Docket Numbers: RP09-233-001.

Applicants: Northern Natural Gas
Company.

Description: Northern Natural Gas
Company submits Substitute Sixth
Revised Sheet 285 to FERC Gas Tariff,
Fifth Revised Volume 1, to be effective
2/21/09.

Filed Date: 03/20/2009.

Accession Number: 20090323-0033.

Comment Date: 5 p.m. Eastern Time
on Wednesday, April 01, 2009.

Docket Numbers: RP09-394—001.
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Applicants: KO Transmission
Company.

Description: KO Transmission
Company submits Substitute Fourth
Revised Sheet 50 et al. to its FERC Gas
Tariff, Original Volume 1.

Filed Date: 03/20/2009.

Accession Number: 20090323-0034.

Comment Date: 5 p.m. Eastern Time
on Wednesday, April 01, 2009.

Docket Numbers: RP09-459-000.

Applicants: Sabine Pipe Line LLC.

Description: Sabine Pipe Line LLC
submits request for temporary waiver of
the tariff provisions for the dates of
3/26/09 and 3/28/2009.

Filed Date: 03/18/2009.

Accession Number: 20090319-0220.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: RP09-460-000.

Applicants: Chandeleur Pipe Line
Company.

Description: Chandeleur Pipe Line
Company submits Request for
Temporary Waiver of FERC Gas Tariff,
Second Revised Volume 1 et al.

Filed Date: 03/18/2009.

Accession Number: 20090319-0221.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: RP09-461—-000.

Applicants: Dominion Transmission,
Inc.

Description: Dominion Transmission,
Inc submits Fourth Revised Sheet 2000
et al. to its FERC Gas Tariff, Third
Revised Volume 1, to become effective
4/18/09.

Filed Date: 03/19/2009.

Accession Number: 20090320-0098.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 31, 2009.

Docket Numbers: RP09-462—000.

Applicants: Great Lakes Gas
Transmission Limited Par.

Description: Great Lakes Gas
Transmission Limited Partnership
submits Twenty-Third Revised Sheet 1
et al. to FERC Gas Tariff, Second
Revised Volume No 1, to be effective
4/18/09.

Filed Date: 03/19/2009.

Accession Number: 20090320-0097.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 31, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission

in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E9—6978 Filed 3—27-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

February 25, 2009.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG09-30-000.

Applicants: High Lonesome Mesa,
LLC.

Description: Self Certification Notice
of High Lonesome Mesa, LLC under
EG09-30.

Filed Date: 02/18/2009.

Accession Number: 20090218-5051.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 11, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER05-1218-003;
ER00-2887-006; ER05-1219-003;
ER06-703-002; ER07-1341-003; ER96—
149-013; ER97-2414-012.

Applicants: Bayonne Plant Holding,
L.L.C.; Newark Bay Cogeneration
Partnership, L.P; Camden Plant Holding,
L.L.C.; Pedricktown Cogeneration
Company, LP; York Generation
Company LLC; Dartmouth Power
Associates Limited Partnership; Lowell
Cogeneration Company Limited
Partnership.

Description: Supplement to Updated
Market Power Analysis of Bayonne
Plant Holding, L.L.C., et al.

Filed Date: 02/17/2009.

Accession Number: 20090217-5063.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 10, 2009.

Docket Numbers: ER09—198-002.

Applicants: New York Independent
System Operator, Inc.

Description: 90-Day Report on
Development of Solutions to Loop Flow
and Inter-ISO/RTO Congestion
Management of New York Independent
System Operator, Inc.

Filed Date: 02/17/2009.

Accession Number: 20090217-5209.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 10, 2009.

Docket Numbers: ER09-732-000.

Applicants: Windhorse Energy, Inc.

Description: Windhorse Energy, Inc
submits a Petition for Acceptance of
Initial Rate Schedule, Waivers and
Blanket Authority.

Filed Date: 02/23/2009.

Accession Number: 20090224-0112.

Comment Date: 5 p.m. Eastern Time
on Monday, March 16, 2009.

Docket Numbers: ER09-737-000.

Applicants: BE Walton LLC.

Description: BE Walton LLC submits
Notice of Cancellation to its FERC
Electric Tariff, Original Volume 1.

Filed Date: 02/23/2009.

Accession Number: 20090224-0061.

Comment Date: 5 p.m. Eastern Time
on Monday, March 16, 2009.

Docket Numbers: ER09-738-000.

Applicants: BE Colquitt LLC.

Description: BE Colquitt LLC submits
Notice of Cancellation to its FERC
Electric, Original Volume 1.

Filed Date: 02/23/2009.

Accession Number: 20090224-0060.

Comment Date: 5 p.m. Eastern Time
on Monday, March 16, 2009.

Docket Numbers: ER09-739-000.
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Applicants: BE Satilla LLC.

Description: BE Satilla LLC submits
Notice of Cancellation to its FERC
Electric Tariff, Original Volume 1.

Filed Date: 02/23/2009.

Accession Number: 20090224-0059.

Comment Date: 5 p.m. Eastern Time
on Monday, March 16, 2009.

Docket Numbers: ER09-740-000.

Applicants: Carolina Power & Light
Company.

Description: Carolina Power & Light
Company submits new cost based power
supply and coordination agreement
between Progress and North Carolina
Electric Membership Corporation, Rate
Schedule FERC No 182.

Filed Date: 02/23/2009.

Accession Number: 20090224-0058.

Comment Date: 5 p.m. Eastern Time
on Monday, March 16, 2009.

Docket Numbers: ER09-742—000.

Applicants: Westar Energy, Inc.

Description: Westar Energy, Inc et al.
submits Fourth Revised Sheet No. 1 et
al. to First Revised Rate Schedule No.
168.

Filed Date: 02/20/2009.

Accession Number: 20090224-0099.

Comment Date: 5 p.m. Eastern Time
on Friday, March 13, 2009.

Docket Numbers: ER09-743-000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Co submits Third Revised Sheet
No. 26 to FERC Electric Tariff, First
Revised Volume No. 5.

Filed Date: 02/20/2009.

Accession Number: 20090224—-0107.

Comment Date: 5 p.m. Eastern Time
on Friday, March 13, 2009.

Docket Numbers: ER09-744—-000.

Applicants: Niagara Mohawk Power
Corporation.

Description: Niagara Mohawk Power
Corp submits the Engineering,
Permitting and Construction Services
Agreement.

Filed Date: 02/20/2009.

Accession Number: 20090224-0108.

Comment Date: 5 p.m. Eastern Time
on Friday, March 13, 2009.

Docket Numbers: ER09-745—000.

Applicants: Baltimore Gas and
Electric Company.

Description: Baltimore Gas and
Electric Company submits Appendix
A—Revised PJM Tariff sheets showing
the proposed changes to Attachment H-
2A et al. effective 6/1/09.

Filed Date: 02/20/2009.

Accession Number: 20090224-0100.

Comment Date: 5 p.m. Eastern Time
on Friday, March 13, 2009.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES09—20-000.

Applicants: NorthWestern
Corporation.

Description: Application of
Northwestern Corporation for
Authorization to Issue Securities and
Request for Shortened Comment Period.

Filed Date: 02/17/2009.

Accession Number: 20090217-5210.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 10, 2009.

Take notice that the Commission
received the following open access
transmission tariff filings:

Docket Numbers: OA07—-39-003;
0OA08-71-003.

Applicants: Xcel Energy Services Inc.

Description: Order No. 890 OATT
Filing of Xcel Energy Services Inc.
under OA08-71 and OA07-31, et al.

Filed Date: 02/18/2009.

Accession Number: 20090218-5068.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 11, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s

eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9-6948 Filed 3—27-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

March 11, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER98-4421-012;
ER96-2350-029; ER01-570-012; ER99—
3677—-011; ER99-791-010; ER99-806—
009.

Applicants: Consumers Energy
Company; CMS Energy Resource
Management Company; Dearborn
Industrial Generation, L.L.C.; CMS
Generation Michigan Power, L.L.C.;
Grayling Generation Station Limited
Partnership; Genesee Power Station
Limited Partnership.

Description: Notice of Non-Material
Change in Status of Consumers Energy
Company.

Filed Date: 03/10/2009.

Accession Number: 20090310-5152.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 31, 2009.

Docket Numbers: ER00-1026-018;
ER00-33-013; ER01-1315-007; ER01-
2401-013; ER01-751-013; ER05—442—
005; ER09-38-001; ER97-2904-009;
ER98-2184-016; ER98-2185-016;
ER98-2186—-017; ER99-1228-008;
ER99-1761-007; ER99-1773-011;
ER99-2284-011.

Applicants: Indianapolis Power &
Light Company, AEE 2 LLG, AES
Alamitos, LLC, AES CREATIVE
RESOURCES LP, AES Eastern Energy,
LP, AES Energy Storage, LLC, AES
Huntington Beach, L.L.C., AES
Ironwood LLC, AES RED OAK LLC,
AES Redondo Beach, L.L.C., AES
Placerita Inc., Condon Wind Power,
LLC, Lake Benton Power Partners LLC,
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Mountain View Power Partners, LLC,
Storm Lake Power Partners II LLC.

Description: Amendment to its
Triennial Market Power Update filing
and on 3/9/09 filed an Errata to
Amendment to Compliance Filing of
Indianapolis Power & Light Company,
et. al.

Filed Date: 02/26/09; 03/09/2009.

Accession Number: 20090302-0303;
20090309-5142.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER00-2398-009.

Applicants: Baconton Power LLC.

Description: Baconton Power, LLC
submits an updated market power
analysis for the Southeast Region and
further revisions to its market based
sales tariff to comply with Order 697.

Filed Date: 03/04/2009.

Accession Number: 20090306—0006.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 25, 2009.

Docket Numbers: ER03—534-009.

Applicants: Ingenco Wholesale
Power, LLC.

Description: Supplement to
Application for Finding of Category 1
Seller Status and Filing of Revised
Market-Based Rate Tariff of Ingenco
Wholesale Power, LLC.

Filed Date: 03/02/2009.

Accession Number: 20090302-5190.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER06—456—019;
ER06-1271-014; ER06-880-014; ER06—
954-015; ER07-424-010.

Applicants: PIM Interconnection
L.L.C.

Description: PJM Interconnection,
LLC submits compliance filing, one day
out of time.

Filed Date: 03/02/2009.

Accession Number: 20090305-0005.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER07—189-005;
ER07-190-005; ER07-191-005; ER07—
192-003.

Applicants: Duke Energy Indiana,
Inc.; Duke Energy Kentucky, Inc.; Duke
Energy Ohio, Inc.; Duke Energy
Business Services, Inc., Duke Energy
Shared Services, Inc.

Description: Duke Energy MBR
Companies submits Substitute Sheet 2
et al. to FERC Electric Tariff, Second
Revised Volume 1.

Filed Date: 03/02/2009.

Accession Number: 20090305-0053.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER07—-1332-003.

Applicants: Smoky Hills Wind Farm,
LLC.

Description: Supplemental
Information to April 2008 Change in

Status Filing and Request for Shortened
Notice Period of Smoky Hills Wind
Farm, LLC.

Filed Date: 02/20/2009.

Accession Number: 20090220-5146.

Comment Date: 5 p.m. Eastern Time
on Friday, March 13, 2009.

Docket Numbers: ER08—444—-003;
ER06-1143-003; ER98-1992-005.

Applicants: NSTAR Electric
Company; MATEP LLC; Medical Area
Total Energy Plant Inc.

Description: NSTAR Electric Co et al.
submits First Revised Sheet No. 3 et al.
to FERC Electric Tariff, Second Revised
Volume No. 10.

Filed Date: 03/05/2009.

Accession Number: 20090305-0178.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER08-1051-002.

Applicants: NSTAR Electric
Company.

Description: NSTAR Electric
Company submits updated Annual
Informational filing containing the true
up billings under Schedule 21-NSTAR
to Schedule II of the ISO New England
Inc Transmission, Markets and Services
Tariff, FERC Electric Tariff No 3.

Filed Date: 03/03/2009.

Accession Number: 20090306—0071.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 24, 2009.

Docket Numbers: ER08-1335-003.

Applicants: Southern Company
Services, Inc.

Description: Southern Companies
submits an errata to Fourth Substitute
Fourth Revised Service Agreement 391
to FERC Electric Tariff, Fourth Revised
Volume 5 in compliance with the

Commission’s letter order issued 1/9/09.

Filed Date: 03/03/2009.

Accession Number: 20090306—0008.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 24, 2009.

Docket Numbers: ER08—1410-002.

Applicants: PacifiCorp.

Description: PacifiCorp submits
Second Revised Rate Schedule FERC
262 filed on 12/15/08 in compliance
with Order 614.

Filed Date: 03/02/2009.

Accession Number: 20090303-0234.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER09-368—001.

Applicants: PJM Interconnection
L.L.C.

Description: PJM Interconnection,
LLC submits filing to comply with
directives in the FERC 1/30/09 order on
tariff revisions in the proceeding.

Filed Date: 03/02/2009.

Accession Number: 20090305-0006.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER09-404—001.

Applicants: Langdon Wind, LLC.

Description: Langdon Wind, LLC
submits Compliance Filing of
Jurisdictional Agreement.

Filed Date: 03/04/2009.

Accession Number: 20090305-0177.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 25, 2009.

Docket Numbers: ER09-538-001.

Applicants: Granite State Electric
Company.

Description: Granite State Electric
Company submits revised tariff sheets
in compliance with Commission Staff’s.

Filed Date: 03/02/2009.

Accession Number: 20090305-0004.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER09-726—-001.

Applicants: Vision Power, LLC.

Description: Vision Power, LLC
submits petition for acceptance of initial
rate schedule, waivers and blanket
authorization et al.

Filed Date: 03/04/2009.

Accession Number: 20090305-0176.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 25, 2009.

Docket Numbers: ER09-732-001.

Applicants: Windhorse Energy, Inc.

Description: Windhorse Energy, Inc
submits amended Public Petition for
Acceptance of Initial Tariff Waivers and
Blanket Authority, and one portion of
the Petition for Acceptance of Initial
Tariff Waivers and Blanket Authority
etc.

Filed Date: 03/05/2009.

Accession Number: 20090306—0075.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09-746—-001.

Applicants: Optim Energy Marketing,
LLC.

Description: Optim Energy Marketing,
LLC submits revised Exhibit A et al to
FERC Electric Tariff, Original Volume 1.

Filed Date: 03/02/2009.

Accession Number: 20090304—0149.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Docket Numbers: ER09-750-000.

Applicants: Windy Flats Partners,
LLC.

Description: Amendment to
Application for Order Accepting Market
Based Rate Tariff of Windy Flats
Partners, LLC.

Filed Date: 03/10/2009.

Accession Number: 20090310-5154.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 31, 2009.

Docket Numbers: ER09-798-000.

Applicants: Elm Road Services LLC.

Description: Elm Road Services, LLC
submits Power Agreement Providing for
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Sales of Test Power between ERS and
Wisconsin Electric Power Company.

Filed Date: 03/05/2009.

Accession Number: 20090306—0074.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09-799-000.

Applicants: Sempra Energy Trading,
LLC.

Description: Sempra Energy Trading
LLC submits itsFERC Electric tariff,
Original Volume 2 under which
specifies its revenue requirement for the
sale of cost-based Reactive Supply and
Voltage Control from Generation
Sources Service etc.

Filed Date: 03/05/2009.

Accession Number: 20090306—0073.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09—800-000.

Applicants: Panda Brandywine L.P.

Description: Panda-Brandywine, LP
submits its proposed FERC Electric
Tariff, Original Volume 2 and
supporting cost data.

Filed Date: 03/05/2009.

Accession Number: 20090309-0006.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09-801-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc submits revisions to Attachment AD
of its Open Access Transmission Tariff,
to be effective 2/1/09.

Filed Date: 03/05/2009.

Accession Number: 20090309-0007.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09-802—-000.

Applicants: New York Independent
System Operator, Inc.

Description: New York Independent
System Operator, Inc submits proposed
revisions to its Market Administration
and Control Area Services Tariff.

Filed Date: 03/05/2009.

Accession Number: 20090309-0008.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09-803—-000.

Applicants: New York Independent
System Operator, Inc.

Description: New York Independent
System Operator, Inc submits proposed
revisions to its Market Administration
and Control Area Services Tariff.

Filed Date: 03/05/2009.

Accession Number: 20090309-0009.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 26, 2009.

Docket Numbers: ER09-806—000.

Applicants: Northeast Utilities
Service Company.

Description: Northeast Utilities
Service Company et al. submit

Amendment No 2 to Revised Standard
Large Generator Interconnection
Agreement.

Filed Date: 03/02/2009.
Accession Number: 20090306—0072.

Comment Date: 5 p.m. Eastern Time
on Monday, March 23, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call

(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E9-6950 Filed 3—-27-09; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

March 11, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER98-4159-016;
ER07-157-006; ER06—-399—-010; ER06—
398-010; ER04-268-013.

Applicants: Macquarie Cook Power
Inc., Duquesne Light Company,
Duquesne Power, LP, Duquesne
Keystone, LLC, Duquesne Conemaugh,
LLC.

Description: Notice of Change in
Status of Duquesne Light Company.

Filed Date: 03/09/2009.

Accession Number: 20090309-5141.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER99-845-016.

Applicants: Puget Sound Energy, Inc.

Description: Notice of Change in
Status re Puget Sound Energy, Inc.

Filed Date: 03/09/2009.

Accession Number: 20090309-5139.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER01-989—-007.

Applicants: Green Mountain Power
Corporation.

Description: Supplement to Non-
Material Change-in-Status Report of
Green Mountain Power Corporation.

Filed Date: 03/09/2009.

Accession Number: 20090309-5144.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 19, 2009.

Docket Numbers: ER05-1489-002.

Applicants: Craven County Wood
Energy Limited Partnership.

Description: Craven County Wood
Energy Limited Partnership submits
request for Category 1 Seller
classification pursuant to order No 697
and 697A.

Filed Date: 03/09/2009.

Accession Number: 20090310-0074.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER06—1265-002;
ER02-1336-005.

Applicants: Orlando Cogen Ltd LP,
Vandolah Power Company, LLC.

Description: Orlando CoGen Limited,
LP et al. submits revised market based
rate tariffs.



Federal Register/Vol. 74, No. 59/Monday, March 30, 2009/ Notices

14117

Filed Date: 03/06/2009.

Accession Number: 20090310-0053.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER07—1105-005.

Applicants: Cedar Creek Wind
Energy, LLC.

Description: Cedar Creek Wind
Energy, LLC informs FERC that on the
7/30/08 they submitted notification of a
non-material change in facts with
respect to its market-based rate
authority etc.

Filed Date: 02/18/2009.

Accession Number: 20090220-0071.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 25, 2009.

Docket Numbers: ER07-1356—007;
ER05-1232-015; ER07—1115-006;
ER07-1118-006; ER07-1120-006;
ER07-1122-006; ER08-148-006; ER09—
335-001.

Applicants: BE Alabama LLC; J.P.
Morgan Ventures Energy Corporation;
BE Colquitt LLC; BE Rayle LLC; BE
Satilla LLC; BE Walton LLC; Central
Power & Lime, Inc.; ].P. Morgan
Ventures Energy Corporation.

Description: JP Morgan Companies
submits Further Supplement to Updated
Market Power Analysis.

Filed Date: 03/03/2009.

Accession Number: 20090306—0010.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 24, 2009.

Docket Numbers: ER09—498-002.

Applicants: Vickers Power, LLC.

Description: Vickers Power, LLC
submits application for market based
authorization, request for waivers
expedited action, and blanket approval.

Filed Date: 03/09/2009.

Accession Number: 20090310-0073.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER09-537—-001.

Applicants: Massachusetts Electric
Company.

Description: Massachusetts Electric
Company submits Attachment A et al.
to FERC Electric Tariff, First Revised
Volume No 1.

Filed Date: 03/06/2009.

Accession Number: 20090309-0160.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09—606—001.

Applicants: Duke Energy Carolinas,
LLC.

Description: Duke Energy Carolinas.
LLC submits substitute Transmission
Service Agreement for Network
Integration Transmission Service
between itself and the Town of Dallas.

Filed Date: 03/06/2009.

Accession Number: 20090309-0162.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-629-001.

Applicants: Dynegy Marketing and
Trade, LLC.

Description: Dynegy Marketing and
Trade, LLC submits amended tariff sheet
to correct a pagination error that was
included in its 1/30/09 filing.

Filed Date: 03/06/2009.

Accession Number: 20090309-0161.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-732—-001.

Applicants: Windhorse Energy, Inc.

Description: Windhorse Energy, Inc
submits amended Public Petition for
Acceptance of Initial Tariff Waivers and
Blanket Authority, and one portion of
the Petition for Acceptance of Initial
Tariff Waivers and Blanket Authority
etc.

Filed Date: 03/06/2009.

Accession Number: 20090306—0076.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-770-001.

Applicants: Xcel Energy Operating
Companies.

Description: Xcel Energy Operating
Companies submits Errata to Form of
Service Agreement for Reserve Sharing
Energy Service.

Filed Date: 03/06/2009.

Accession Number: 20090309-0145.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-807—-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits revisions to Schedule 16 and
Schedule 17 of its Open Access
Transmission, Energy and Operating
Reserve Markets Tariff, FERC Electric
Tariff, Fourth Revised Volume No 1.

Filed Date: 03/06/2009.

Accession Number: 20090309-0146.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-808—-000.

Applicants: Reliant Energy Power
Supply, LLC.

Description: Reliant Energy Power
Supply, LLC submits a Notice of
Cancellation of their FERC Electric
Tariff, Original Volume 1.

Filed Date: 03/06/2009.

Accession Number: 20090309-0147.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-809—-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the Gity Utility
Commission of City of Owensboro.

Filed Date: 03/06/2009.

Accession Number: 20090309-0148.
Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-810-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Paris under
FERC Rate Schedule 301.

Filed Date: 03/06/2009.

Accession Number: 20090309-0149.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-811-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Bardstown
under FERC Rate Schedule 302.

Filed Date: 03/06/2009.

Accession Number: 20090309-0150.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-812—-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of
Nicholasville under FERC Rate
Schedule 303.

Filed Date: 03/06/2009.

Accession Number: 20090309-0152.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-813-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Barbourville
under FERC Rate Schedule 304.

Filed Date: 03/06/2009.

Accession Number: 20090309-0151.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09—814—000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Providence
under FERC Rate Schedule 305.

Filed Date: 03/06/2009.

Accession Number: 20090309-0153.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 20009.

Docket Numbers: ER09-815-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of
Madisonville under FERC Rate
Schedule 306.
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Filed Date: 03/06/2009.

Accession Number: 20090309-0156.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-816—-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Bardwell
under FERC Rate Schedule 307.

Filed Date: 03/06/2009.

Accession Number: 20090309-0154.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09—-817-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Benham
under FERC Rate Schedule 308.

Filed Date: 03/06/2009.

Accession Number: 20090309-0155.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09—-818-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Corbin
under FERC Rate Schedule 309.

Filed Date: 03/06/2009.

Accession Number: 20090309-0157.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-819—-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the City of Falmouth
under FERC Rate Schedule 310.

Filed Date: 03/06/2009.

Accession Number: 20090309-0159.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-820-000.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
submits amendment to a contract
between KU and the Frankfort City
Electric and Water Plant Board of City
of Frankfort under FERC Rate Schedule
311.

Filed Date: 03/06/2009.

Accession Number: 20090309-0158.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09—-821-000.

Applicants: American Electric Power
Service Corporation.

Description: AEP Texas North
Company submits revised sheets of the
Interconnection Agreement with Brazos
Electric Power Coop, Inc.

Filed Date: 03/06/2009.

Accession Number: 20090310-0007.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-822—-000.

Applicants: Reliant Energy Solutions
Northeast, LLC.

Description: Reliant Energy Solutions
Northeast, LLC submits its Notice of
Cancellation of its market based rate
tariff designated as FERC Electric Tariff,
Original Volume 1.

Filed Date: 03/06/2009.

Accession Number: 20090310-0006.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Docket Numbers: ER09-823-000.

Applicants: Mid American Energy
Company.

Description: Mid American Energy
Company submits unexecuted Large
Generator Interconnection Agreement
between itself and Clipper Windpower.

Filed Date: 03/09/2009.

Accession Number: 20090310-0072.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER09-824—-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
Transmission Access Charge
Informational Filing.

Filed Date: 03/09/2009.

Accession Number: 20090310-0079.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ER09-825-000.

Applicants: PSEG Energy Resources &
Trade LLC.

Description: PSEG Energy Resources &
Trade LLC submits revised tariff sheets
in conformance with Order No 614.

Filed Date: 03/09/2009.

Accession Number: 20090310-0075.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES09-22-000.

Applicants: NorthWestern
Corporation.

Description: Application of
Northwestern Corporation for
Authorization Under Section 204 of the
Federal Power Act.

Filed Date: 03/06/2009.

Accession Number: 20090306—5074.

Comment Date: 5 p.m. Eastern Time
on Friday, March 27, 2009.

Take notice that the Commission
received the following open access
transmission tariff filings:

Docket Numbers: OA07—44—005.

Applicants: El Paso Electric Company.

Description: El Paso Electric Company
Annual Report on Penalty Assessments
and Distributions under Order No. 890.

Filed Date: 03/10/2009.

Accession Number: 20090310-5081.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 31, 2009.

Docket Numbers: 0A08—17—-002.

Applicants: WSPP Inc.

Description: WSPP Inc submits
revisions to its Open Access
Transmission Tariff.

Filed Date: 03/09/2009.

Accession Number: 20090310-0070.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Take notice that the Commission
received the following public utility
holding company filings:

Docket Numbers: PH09-16-000.

Applicants: Puget Holdings LLC.

Description: Waiver Notification of
Puget Holdings LLC.

Filed Date: 03/09/2009.

Accession Number: 20090309-5146.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.
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The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9-6951 Filed 3—-27-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

March 24, 2009.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP09-240-001.

Applicants: Natural Gas Pipeline
Company of America.

Description: Natural Gas Pipeline
Company of America, LLC submits Sub
First Revised Sheet 422, FERC Gas
Tariff, Seventh Revised Volume 1, to be
effective 2/22/09.

Filed Date: 03/23/2009.

Accession Number: 20090324-0051.

Comment Date: 5 p.m. Eastern Time
on Monday, April 6, 2009.

Docket Numbers: RP09-265—-001.

Applicants: Kinder Morgan Interstate
Gas Transmission LLC.

Description: Kinder Morgan Interstate
Gas Transmission, LLC submits Third
Revised Sheet 48A.02 to FERC Gas
Tariff, Fourth Revised Volume 1-B, to
be effective 2/26/09.

Filed Date: 03/23/2009.

Accession Number: 20090324—0053.

Comment Date: 5 p.m. Eastern Time
on Monday, April 6, 2009.

Docket Numbers: RP09-266—001.

Applicants: Rockies Express Pipeline
LLC.

Description: Rockies Express Pipeline,
LLC submits First Revised Sheet 190 to
FERC Gas Tariff, Second Revised
Volume 1, to be effective 2/26/09.

Filed Date: 03/23/2009.

Accession Number: 20090324—0052.

Comment Date: 5 p.m. Eastern Time
on Monday, April 6, 2009.

Docket Numbers: RP09-465—000.

Applicants: Kern River Gas
Transmission Company.

Description: Kern River Gas
Transmission Co submits Fourth
Revised Sheet 108 et al. to FERC Gas
Tariff, Second Revised Volume 1, to be
effective 4/20/09.

Filed Date: 03/20/2009.

Accession Number: 20090324—0003.

Comment Date: 5 p.m. Eastern Time
on Wednesday, April 1, 2009.

Docket Numbers: RP09-466—000.

Applicants: Kern River Gas
Transmission Company.

Description: Kern River Gas
Transmission Co submits Third Revised
Sheet 12 et al. to FERC Gas Tariff,
Second Revised Volume 1, to be
effective 4/20/09.

Filed Date: 03/20/2009.

Accession Number: 20090324—0002.

Comment Date: 5 p.m. Eastern Time
on Wednesday, April 1, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s

eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9—6977 Filed 3—27—09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

March 23, 2009.

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC09—60-000.

Applicants: Midland Cogeneration
Venture Limited Partnership.

Description: Application of Midland
Cogeneration Venture Limited
Partnership for Section 203
Authorization for the Disposition of
Facilities and Request for Expedited
Consideration and Confidential
Treatment.

Filed Date: 03/20/2009.

Accession Number: 20090320-5085.

Comment Date: 5 p.m. Eastern Time
on Friday, April 3, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER98-2640-031;
ER01-205-033.

Applicants: Northern States Power
Company-Wisconsin; Xcel Energy
Services Inc.

Description: Errata to Market-based
Rate Authorization Triennial Market
Power Analysis of Xcel Energy Services
Inc. for Northern States Power Company
(Minnesota) and Northern States Power
Company (Wisconsin).

Filed Date: 03/20/2009.

Accession Number: 20090320-5013.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER06—629-005.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
revisions to its Small Generator
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Interconnection Procedures in
compliance with the Commission’s 3/3/
09 Order.

Filed Date: 03/20/2009.

Accession Number: 20090323-0100.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER06—-630—004.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation et al.
submit revisions to their pro forma
Small Generator Interconnection
Agreement.

Filed Date: 03/20/2009.

Accession Number: 20090323-0099.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09—486—001.

Applicants: Ashtabula Wind, LLC.

Description: Ashtabula Wind, LLC
submits their Common Facilities
Agreement with Otter Tail Corporation
for the OTP Project dated 10/9/08
designated as Rate Schedule FERC 1, in
compliance with FERC’s 2/19/09 Order.

Filed Date: 03/20/2009.

Accession Number: 20090323-0101.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09-704—-001.

Applicants: Carolina Power & Light
Company.

Description: Carolina Power & Light
Company submits the clean as well
redlined copies of the corrected 2/10/09
filing of a Standard Large Generator
Interconnection Agreement with North
Carolina Electric Member Corp.

Filed Date: 03/19/2009.

Accession Number: 20090320-0090.

Comment Date: 5 p.m. Eastern Time
on Thursday, April 9, 2009.

Docket Numbers: ER09-759-001.

Applicants: E. ON U.S. LLC.

Description: E.ON U.S. submits
removal of SPP as signatory to the
Agreements does not affect the division
of functional responsibilities under the
ITO agreement etc.

Filed Date: 03/17/2009.

Accession Number: 20090317-0266.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 7, 2009.

Docket Numbers: ER09-864—000.

Applicants: ISO New England Inc.;
New England Power Pool.

Description: 1SO New England Inc
and New England Power Pool submits
Installed Capacity Requirements for the
2009/2010 Capability Year.

Filed Date: 03/19/2009.

Accession Number: 20090320-0092.

Comment Date: 5 p.m. Eastern Time
on Thursday, April 9, 2009.

Docket Numbers: ER09-865—000.

Applicants: Allegheny Energy Supply
Company, LLC.

Description: Allegheny Energy Supply
Company, LLC request for authorization
to make wholesale power sales to
Potomac Edison Co pursuant to a master
Full Requirements Service Agreement
dated 10/22/08 etc.

Filed Date: 03/19/2009.

Accession Number: 20090320—-0094.

Comment Date: 5 p.m. Eastern Time
on Thursday, April 9, 2009.

Docket Numbers: ER09-866—000.

Applicants: Allegheny Energy Supply
Company, LLC.

Description: Allegheny Energy Supply
Company, LLC request authorization to
make wholesale power sales to Potomac
Edison Company pursuant to the terms
of a master Full Requirements Service
Agreement etc.

Filed Date: 03/19/2009.

Accession Number: 20090320-0093.

Comment Date: 5 p.m. Eastern Time
on Thursday, April 9, 2009.

Docket Numbers: ER09-867-000.

Applicants: Carolina Power & Light
Company.

Description: Carolina Power and Light
Co. submits a Network Integration
Transmission Service and Network
Operating Agreement.

Filed Date: 03/20/2009.

Accession Number: 20090323-0036.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09-868—-000.

Applicants: WSPP Inc.

Description: WSPP Inc submits
revised pages to the WSPP Agreement to
incorporate a cost-based Rate Schedule
6 into the Agreement pursuant to the
Commission’s 3/3/09 Order.

Filed Date: 03/20/2009.

Accession Number: 20090323-0102.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09-869—-000.

Applicants: Ameren Services
Company.

Description: Central Illinois Public
Service Company et al. submits an
executed service agreement for
Wholesale Distribution Service with
Ilinois Municipal Electric Agency etc.

Filed Date: 03/20/2009.

Accession Number: 20090323-0103.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09-870-000.

Applicants: Ameren Energy Marketing
Company.

Description: Ameren Energy
Marketing Company submits amended
sheets to its Market-Based Rate Tariff,
effective 6/1/09.

Filed Date: 03/20/2009.

Accession Number: 20090323-0104.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09-871-000.

Applicants: Falesafe, Inc.

Description: Portland General Electric
Company submits Fale-Safe’s First
Revised Rate Schedule FERC 1, a Long
Term Power Sale Agreement with San
Diego Gas & Electric Company.

Filed Date: 03/23/2009.

Accession Number: 20090323-0111.

Comment Date: 5 p.m. Eastern Time
on Monday, April 13, 2009.

Docket Numbers: ER09-872-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc
submits Second Revised Sheet 362 to
FERC Electric Tariff, Fourth Revised
Volume 1 effective 5/19/09.

Filed Date: 03/20/2009.

Accession Number: 20090323-0105.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Docket Numbers: ER09-873-000.

Applicants: ISO New England Inc.;
New England Power Pool

Description: ISO New England Inc &
the New England Power Pool submits
Third Revised Sheet 7245 et al. to FERC
Electric Tariff 3 et al. effective 7/1/09.

Filed Date: 03/20/2009.

Accession Number: 20090323-0106.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES09-13-000.

Applicants: PIM Interconnection
L.L.C.

Description: PJM Interconnection
L.L.C. supplements its section 204
application.

Filed Date: 03/20/2009.

Accession Number: 20090320-5076.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Docket Numbers: ES09—-14—-000.

Applicants: PJM Interconnection
L.L.C.

Description: PJM Interconnection
L.L.C. submits supplemental
Information to its January 30, 2009
application.

Filed Date: 03/20/2009.

Accession Number: 20090320-5077.

Comment Date: 5 p.m. Eastern Time
on Monday, March 30, 2009.

Take notice that the Commission
received the following open access
transmission tariff filings:

Docket Numbers: OA08—-19—-001;
OA08-63-001.

Applicants: Ohio Valley Electric
Corporation.
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Description: OATT of Ohio Valley
Electric Corporation.

Filed Date: 03/20/2009.

Accession Number: 20090320-5028.

Comment Date: 5 p.m. Eastern Time
on Friday, April 10, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive email
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9—-6980 Filed 3—-27-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL09-43-000]

Arkansas Public Service Commission,
Complainant v. Entergy Corporation,
Entergy Services, Inc., Entergy
Louisiana, Inc., Entergy Arkansas, Inc.,
Entergy Mississippi, Inc., Entergy New
Orleans, Inc., Entergy Gulf States
Louisiana, LLC, Entergy Texas, Inc.,
Respondents; Notice of Complaint

March 23, 2009.

Take notice that on March 20, 2009,
pursuant to section 206 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.206 (2008) and
sections 206 and 306 of the Federal
Power Act, 16 U.S.C. 824(e) and 825(e),
Arkansas Public Service Commission
(Complainant) filed a formal complaint
against Entergy Corporation, Entergy
Services, Inc., Entergy Louisiana, LLC,
Entergy Arkansas, Inc., Entergy
Mississippi, Inc., Entergy New Orleans,
Inc., Entergy Gulf States Louisiana, LLC,
and Entergy Texas, Inc. (Respondents)
seeking relief by way of a modification
of certain text found in Section 30.12 of
Service Schedule MSS-3 to the System
Agreement (Rough Production Cost
Equalization Formula Tariff) among the
Complainant and Respondents, which
relates to the definitions of depreciation
expense, nuclear decommissioning
expense, and accumulated provision for
depreciation and amortization.

The Complainant certifies that copies
of the complaint were served on the
representatives of the Respondents
listed on the Commission’s list of
Corporate Officials.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. The Respondent’s answer
and all interventions, or protests must
be filed on or before the comment date.
The Respondent’s answer, motions to
intervene, and protests must be served
on the Complainants.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies

of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on April 9, 2009.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9—-6949 Filed 3—-27-09; 8:45 am]
BILLING CODE

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Filings

February 6, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER01-2508-005.

Applicants: ENMAX Energy
Marketing, Inc.

Description: ENMAX Energy
Marketing Inc submits notice of change
in status.

Filed Date: 02/02/2009.

Accession Number: 20090204-0086.

Comment Date: 5 p.m. Eastern Time
on Monday, February 23, 2009.

Docket Numbers: ER02-537-018.

Applicants: Shady Hills Power
Company, L.L.C.

Description: GE Companies submits a
supplement to their 7/28/08 filing of a
Notice of Change in Status.

Filed Date: 02/04/2009.

Accession Number: 20090206—0281.

Comment Date: 5 p.m. Eastern Time
on Wednesday, February 25, 2009.

Docket Numbers: ER06-738-016;
ER06-739-016; ER03-983-013; ER07—
501-014; ER02-537—-018; ER07-758—
010; ER08-649-008.

Applicants: Cogen Technologies
Linden Venture, L.P.; East Coast Power
Linden Holding, LLC; Fox Energy Co.
LLC; Birchwood Power Partners, L.P.;
Shady Hills Power Company, L.L.C,;
Inland Empire Energy Center L.L.C.;
EFS Parlin Holdings, LLC.
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Description: GE Companies submits a
supplement to their 7/28/08 filing of a
Notice of Change in Status.

Filed Date: 02/04/2009.

Accession Number: 20090206—0281.

Comment Date: 5 p.m. Eastern Time
on Tuesday, February 17, 2009.

Docket Numbers: ER07-650—001.

Applicants: Integrys Energy Services,
Inc.

Description: Integrys Energy Services,
Inc submits an amendment to request
for Category 1 Seller status in the
Southwest Power Pool Region and on
December 23, 2008, submitted a request
for Category 1 Seller classification for
the Southeast Region.

Filed Date: 02/03/2009.

Accession Number: 20090205-0273.

Comment Date: 5 p.m. Eastern Time
on Tuesday, February 24, 2009.

Docket Numbers: ER07-1136-001.

Applicants: Camp Grove Wind Farm
LLC.

Description: Camp Grove Wind Farm
LLC submits revised sheets to its
market-based rate tariff for Order 697.

Filed Date: 01/30/2009.

Accession Number: 20090203-0151.

Comment Date: 5 p.m. Eastern Time
on Friday, February 20, 2009.

Docket Numbers: ER09-573-000;
ER09-91-001.

Applicants: Midwest Independent
Transmission System Operator, Inc

Description: Midwest ISO submits
revised Sheet 1883 et al. to FERC
Electric Tariff, Third Revised Volume 1.

Filed Date: 01/15/2009.

Accession Number: 20090127-0315.

Comment Date: 5 p.m. Eastern Time
on Tuesday, February 17, 2009.

Docket Numbers: ER09-646—-000.

Applicants: Florida Power
Corporation.

Description: Florida Power
Corporation submits for filing
Transmission Service Agreement with
The Energy Authority.

Filed Date: 02/02/2009.

Accession Number: 20090203-0258.

Comment Date: 5 p.m. Eastern Time
on Monday, February 23, 2009.

Docket Numbers: ER09-647-000.

Applicants: Orange and Rockland
Utilities, Inc.

Description: Orange and Rockland
Utilities, Inc submit notice of
cancellation for multiple power sales
Service Agreements executed pursuant
to Orange and Rockland’s FERC Electric
Tariff, Second Revised Volume 4.

Filed Date: 02/02/2009.

Accession Number: 20090203-0256.

Comment Date: 5 p.m. Eastern Time
on Monday, February 23, 2009.

Docket Numbers: ER09-648-000.

Applicants: Orange and Rockland
Utilities, Inc.

Description: Orange and Rockland
Utilities, Inc submits notices of
cancellation for multiple rate schedules
that provided for wholesale power sales
and transmission service subject to the
Commission’s jurisdiction.

Filed Date: 02/02/2009.

Accession Number: 20090203-0259.

Comment Date: 5 p.m. Eastern Time
on Monday, February 23, 2009.

Docket Numbers: ER09-652—-000.

Applicants: Connecticut Light &
Power Company.

Description: Northeast Utilities
Service Company submits the Joint
Request for Expedited Consideration
and Limited Waiver of Demand
Resource Qualification Deposit Payment
Deadline etc.

Filed Date: 01/30/2009.

Accession Number: 20090203-0257.

Comment Date: 5 p.m. Eastern Time
on Friday, February 20, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s

eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov, or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9—6947 Filed 3—27—09; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2009-0123; FRL-8405-9]

Pentachloronitrobenzene (PCNB);
Notice of Receipt of Requests to
Amend Registrations to Terminate
Uses of Certain Pesticide Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with section
6(f)(1) of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended, EPA is issuing a
notice of receipt of requests by the
registrants to voluntarily amend their
registrations to terminate uses of certain
products containing the pesticide
pentachloronitrobenzene, or PCNB. The
requests would terminate PCNB use on
golf course roughs (i.e., use on golf
courses will be limited to tees, greens,
and fairways); residential sites
including lawns, yards, and ornamental
plants and gardens around homes and
apartments; grounds around day care
facilities; school yards; parks (except
industrial parks); playgrounds; and
athletic fields (except professional and
college fields). The requests would not
terminate the last PCNB products
registered for use in the United States.
EPA intends to grant these requests at
the close of the comment period for this
announcement unless the Agency
receives substantive comments within
the comment period that would merit its
further review of the requests, or unless
the registrants withdraw their requests
within this period. Upon acceptance of
these requests, any sale, distribution, or
use of products listed in this notice will
be permitted only if such sale,
distribution, or use is consistent with
the terms as described in the final order.
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DATES: Comments must be received on
or before April 29, 2009.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2009-0123, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2009—
0123. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The regulations.gov website is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the docket and made available
on the Internet. If you submit an
electronic comment, EPA recommends
that you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the docket index available

at http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
hours of operation of this Docket
Facility are from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: Jill
Bloom, Special Review and
Reregistration Division (7508P), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 308—
8019; fax number: (703) 308—7070; e-
mail address: bloom.jill@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including
environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI

must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background on the Receipt of
Requests to Amend Registrations to
Delete Uses

This notice announces receipt by EPA
of requests from the registrants, Amvac
Chemical Corporation and Chemtura
Corporation, to amend 31 PCNB product
registrations to terminate certain uses.
PCNB is a fungicide used to control
diseases of turf, ornamentals, cole crops,
potatoes, cotton, and other agricultural
and horticultural crops. In letters dated
February 10, 2009, Amvac and
Chemtura each requested that EPA
amend the pesticide product
registrations identified in this notice to
terminate certain uses. Specifically,
Amvac and Chemtura requested the
termination of the uses of PCNB on golf
course roughs; residential sites
including lawns, yards, and ornamental
plants and gardens around homes and
apartments; grounds around day care
facilities; school yards; parks (except
industrial parks); playgrounds; and
athletic fields (except professional and
college fields). The registrants’ requests
will not terminate the last PCNB
products registered in the United States
for these uses. The Amvac and
Chemtura products include
manufacturing-use products from which



14124

Federal Register/Vol. 74, No. 59/Monday, March 30, 2009/ Notices

other U.S.-registered PCNB products are
formulated; after the relevant existing
stocks provisions have expired, end-use
products formulated from those
manufacturing-use products must bear
labeling consistent with the revised
labeling on the Amvac and Chemtura
products.

III. What Action is the Agency Taking?

This notice announces receipt by EPA
of requests from the registrants to
amend certain PCNB product
registrations to terminate the uses
detailed in Unit II. The affected
products and the registrants making the
requests are identified in Tables 1 and
2 of this unit.

Under section 6(f)(1)(A) of FIFRA,
registrants may request, at any time, that
their pesticide registrations be canceled
or amended to terminate one or more
pesticide uses. Section 6(f)(1)(B) of
FIFRA requires that before acting on a
request for voluntary cancellation, EPA
must provide a 30—day public comment
period on the request for voluntary
cancellation or use termination. In
addition, section 6(f)(1)(C) of FIFRA
requires that EPA provide a 180—day
comment period on a request for
voluntary cancellation or termination of
any minor agricultural use before
granting the request, unless:

1. The registrants request a waiver of
the comment period for minor uses, or

2. The Administrator determines that
continued use of the pesticide would
pose an unreasonable adverse effect on
the environment.

The PCNB registrants have requested
that EPA waive the 180—day comment
period. EPA will provide a 30-day
comment period on the proposed
requests.

Unless a request is withdrawn by the
registrant within 30 days of publication
of this notice, or if the Agency
determines that there are substantive
comments that warrant further review of
this request, an order will be issued
amending the affected registrations.

TABLE 1.—PCNB PRODUCT REGISTRATIONS WITH PENDING REQUESTS FOR AMENDMENT

Registration Number Product Name Product Type Company
400-399 Terraclor 75W Wettable Powder | End-use Chemtura Corporation
400-401 Terraclor Technical Manufacturing—use Chemtura Corporation
400-402 Terraclor 10% Granular, Revere | End-use Chemtura Corporation

10% Granular
400-403 Greenback Lawn Fungicide End-use Chemtura Corporation
400-404 Turfcide Emulsifiable Fungicide End-use Chemtura Corporation
400-407 Turfcide 10% Granular End-use Chemtura Corporation
400-414 Terraclor 90% Dust Concentrate | Manufacturing—use Chemtura Corporation
400-453 Terraclor Flowable Fungicide End-use Chemtura Corporation
400-454 Turfcide 4F, Turfcide 400, | End-use Chemtura Corporation
Terraclor 400, Revere 4,000
400-457 Turfcide 15G End-use Chemtura Corporation
400-458 Terraclor 15G End-use Chemtura Corporation
400-459 Terrazan PCNB Technical 99% Manufacturing—use Chemtura Corporation
400-460 Terrazan 24% Emulsifiable Con- | End-use Chemtura Corporation
centrate
400479 Turfcide WDG End-use Chemtura Corporation
400-504 Terraclor Tech 96 Manufacturing—use Chemtura Corporation
5481-197 Technical Grade PCNB 95% Manufacturing—use Amvac Chemical Corporation
5481-211 PCNB 10% Granules Soil Fun- | End-use Amvac Chemical Corporation
gicide
5481-214 PCNB Soil & Turf Liquid Drench End-use Amvac Chemical Corporation
5481-279 PCNB 75% Wettable Powder End-use Amvac Chemical Corporation
5481-419 PCNB 75W Turf and Ornamental | End-use Amvac Chemical Corporation
Soil Fungicide
5481-438 80% PCNB Manufacturing-use Amvac Chemical Corporation
5481-441 PCNB 75 DG End-use Amvac Chemical Corporation
5481-443 PCNB 2 Flowable Turf & Orna- | End-use Amvac Chemical Corporation
mental Soil Fungicide
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TABLE 1.—PCNB PRODUCT REGISTRATIONS WITH PENDING REQUESTS FOR AMENDMENT—Continued

Registration Number Product Name Product Type Company

5481444 PCNB 10 G Turf & Ornamental | End-use Amvac Chemical Corporation
Soil Fungicide

5481-450 PCNB 20% WDG Soil Fungicide | End-use Amvac Chemical Corporation

5481-453 PCNB 75 WSP End-use Amvac Chemical Corporation

5481-457 Turfpro WSP Turf & Ornamental | End-use Amvac Chemical Corporation
Soil Fungicide

5481-464 Par-Flo 6F End-use Amvac Chemical Corporation

5481-465 Par-Flo End-use Amvac Chemical Corporation

5481-471 Win-Flo 6F End-use Amvac Chemical Corporation

5481472 Win-Flo End-use Amvac Chemical Corporation

Table 2 of this unit includes the
names and addresses of record for the
registrants of the products listed in
Table 1 of this unit.

TABLE 2.—REGISTRANTS REQUESTING
VOLUNTARY CANCELLATION AND/OR
AMENDMENTS

EPA Company
Number

Company Name and
Address

400 Chemtura Chemical
Corporation, 1995
Benson Road,
Middlebury, CT

06749

5481 Amvac Chemical Cor-
poration, 4695 Mac-
Arthur Court, Suite
1250, Newport

Beach, CA 92660

IV. What is the Agency’s Authority for
Taking this Action?

Section 6(f)(1) of FIFRA provides that
a registrant of a pesticide product may
at any time request that any of its
pesticide registrations be canceled or
amended to terminate one or more uses.
FIFRA further provides that, before
acting on the request, EPA must publish
a notice of receipt of any such request
in the Federal Register. Thereafter,
following the public comment period,
the Administrator may approve such a
request.

V. Procedures for Withdrawal of
Request

Registrants who choose to withdraw a
request for cancellation must submit
such withdrawal in writing to the
person listed under FOR FURTHER
INFORMATION CONTACT, postmarked
before April 29, 2009. This written
withdrawal of the request for
cancellation will apply only to the

applicable FIFRA section 6(f)(1)
requests listed in this notice. If the
products have been subject to a previous
cancellation action, the effective date of
cancellation and all other provisions of
any earlier cancellation action are
controlling.

VI. Provisions for Disposition of
Existing Stocks

Existing stocks are those stocks of
registered pesticide products which are
currently in the United States and
which were packaged, labeled, and
released for shipment prior to the
effective date of the cancellation action.

In any order issued in response to
these requests for amendments to
terminate uses, the Agency proposes to
include the following provisions for the
treatment of any existing stocks of the
products identified or referenced in
Table 1 in Unit III.

Amvac Corporation and Chemtura
Chemical Corporation will be permitted
to sell or distribute existing stocks of the
manufacturing-use products referenced
in Table 1 of Unit III. with labels that
are not revised per their request as
described in Unit III. (i.e., “previously
approved labeling”), until 6 months
after the effective date of cancellation.
Persons other than Amvac Corporation
or Chemtura Chemical Corporation may
continue to use existing stocks of the
manufacturing-use products referenced
in Table 1 of Unit I1I. with previously
approved labeling, for formulation into
end-use products until 18 months after
the effective date of cancellation.

Amvac Corporation and Chemtura
Chemical Corporation will be permitted
to sell or distribute existing stocks of the
end-use products referenced in Table 1
of Unit I1I. with previously approved
labeling, until 18 months after the
effective date of cancellation. Users will
be allowed to use existing stocks of the

affected PCNB end-use products with
previously approved labeling until such
stocks are exhausted, provided such use
is in a manner consistent with the
previously approved labeling for that
product.

If the requests for use termination are
granted, the Agency intends to publish
the cancellation order in the Federal
Register.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: March 18, 2009.
Richard P. Keigwin, Jr.,
Director, Special Review and Reregistration
Division, Office of Pesticide Programs.
[FR Doc. E9-7043 Filed 3—-27-09; 8:45 am]|
BILLING CODE 6560-50-S

FEDERAL DEPOSIT INSURANCE
CORPORATION

Notice of Agency Meeting

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
at 11:01 a.m. on Thursday, March 26,
2009, the Board of Directors of the
Federal Deposit Insurance Corporation
met in closed session to consider
matters related to the Public-Private
Investment Fund.

In calling the meeting, the Board
determined, on motion of Vice
Chairman Martin J. Gruenberg,
seconded by Acting Director Scott M.
Polakoff (Office of Thrift Supervision),
concurred in by Director Thomas J.
Curry (Appointive), Julie L. Williams,
acting in the place and stead of Director
John C. Dugan (Comptroller of the
Currency), and Chairman Sheila C. Bair,
that Corporation business required its
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consideration of the matters which were
to be the subject of this meeting on less
than seven days’ notice to the public;
that no earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(4), (c)(8),
and (c)(9)(B) of the “Government in the
Sunshine Act” (5 U.S.C. 552b(c)(4),
(c)(8), and (c)(9)(B)).

The meeting was held in the Board
Room of the FDIC Building located at
550—17th Street, NW., Washington, DC.

Dated: March 26, 2009.
Robert E. Feldman,
Executive Secretary.
[FR Doc. E9-7188 Filed 3—26—-09; 4:15 pm]
BILLING CODE 6714-01-P

FEDERAL RESERVE SYSTEM

Proposed Agency Information
Collection Activities; Comment
Request

AGENCY: Board of Governors of the
Federal Reserve System.

SUMMARY: Background. On June 15,
1984, the Office of Management and
Budget (OMB) delegated to the Board of
Governors of the Federal Reserve
System (Board) its approval authority
under the Paperwork Reduction Act
(PRA), as per 5 CFR 1320.16, to approve
of and assign OMB control numbers to
collection of information requests and
requirements conducted or sponsored
by the Board under conditions set forth
in 5 CFR 1320 Appendix A.1. Board-
approved collections of information are
incorporated into the official OMB
inventory of currently approved
collections of information. Copies of the
Paperwork Reduction Act Submission,
supporting statements and approved
collection of information instruments
are placed into OMB’s public docket
files. The Federal Reserve may not
conduct or sponsor, and the respondent
is not required to respond to, an
information collection that has been
extended, revised, or implemented on or
after October 1, 1995, unless it displays
a currently valid OMB control number.

Request for Comment on Information
Collection Proposals

The following information
collections, which are being handled
under this delegated authority, have
received initial Board approval and are
hereby published for comment. At the
end of the comment period, the
proposed information collections, along
with an analysis of comments and

recommendations received, will be
submitted to the Board for final
approval under OMB delegated
authority. Comments are invited on the
following:

a. Whether the proposed collection of
information is necessary for the proper
performance of the Federal Reserve’s
functions; including whether the
information has practical utility;

b. The accuracy of the Federal
Reserve’s estimate of the burden of the
proposed information collection,
including the validity of the
methodology and assumptions used;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

d. Ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Comments must be submitted on
or before May 29, 2009.

ADDRESSES: You may submit comments,
identified by FR 1380 or FR 3051 by any
of the following methods:

o Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

e Fax:202/452-3819 or 202/452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available from
the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper form in Room MP-500 of the
Board’s Martin Building (20th and C
Streets, NW.) between 9 a.m. and 5 p.m.
on weekdays.

Additionally, commenters should
send a copy of their comments to the
OMB Desk Officer by mail to the Office
of Information and Regulatory Affairs,
U.S. Office of Management and Budget,
New Executive Office Building, Room
10235, 725 17th Street, NW.,
Washington, DC 20503 or by fax to 202—
395-6974.

FOR FURTHER INFORMATION CONTACT: A
copy of the PRA OMB submission
including, the proposed reporting form
and instructions, supporting statement,
and other documentation will be placed
into OMB’s public docket files, once
approved. These documents will also be
made available on the Federal Reserve
Board’s public Web site at: http://
www.federalreserve.gov/boarddocs/
reportforms/review.cfm or may be
requested from the agency clearance
officer, whose name a&)pears below.

Michelle Shore, Federal Reserve
Board Clearance Officer (202—452—
3829), Division of Research and
Statistics, Board of Governors of the
Federal Reserve System, Washington,
DC 20551. Telecommunications Device
for the Deaf (TDD) users may contact
(202—263—-4869), Board of Governors of
the Federal Reserve System,
Washington, DC 20551.

Proposal to approve under OMB
delegated authority the extension for
three years, without revision, of the
following ref)ort:

Report title: Studies to Develop and
Test Consumer Regulatory Disclosures.

Agency form number: FR 1380.

OMB control number: 7100-0312.

Frequency: Consumer surveys:
Qualitative testing, 4; Quantitative
testing, and 4; Institution or Stakeholder
surveys: Qualitative survey, 50;
Quantitative survey, 2.

Reporters: Consumers, financial
institutions, or stakeholders that engage
in consumer lending and provide other
financial products and services.

Estimated Annual Reporting Hours:
20,884 hours.

Estimated Average Hours per
Response: Consumer surveys:
Qualitative testing, 2 hours;
Quantitative testing, 0.33 hours; and
Institution or Stakeholder surveys:
Qualitative survey, 10 hours;
Quantitative survey, 15 hours.

Estimated Number of Respondents:
Consumer surveys: Qualitative testing,
225; Quantitative testing, 1,200; and
Institution or Stakeholder surveys:
Qualitative survey, 20; Quantitative
survey, 250.

General Description of Report: This
information collection is authorized
pursuant to the: Home Mortgage Act,
Section 806 (12 U.S.C. 2804(a));
Community Reinvestment Act, Section
806 (12 U.S.C. 2905); Competitive
Equality Banking Act, Section 1204 (12
U.S.C. 3806) (adjustable rate mortgage
caps); Expedited Funds Availability Act,
Section 609 (12 U.S.C. 4008); Truth in
Saving Act, Section 269 (12 U.S.C.
4308); Federal Trade Commission Act,
Section 18(f) (15 U.S.C. 57a(f)); Truth in
Lending Act, Section 105 (15 U.S.C.
1604); Mortgage Disclosure
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Improvement Act, Sections 2501
through 2503 of the Housing and
Economic Recovery Act of 2008 (15
U.S.C. 1638(b)(2)) (early disclosures for
home refinance loans and home equity
loans) Higher Education Opportunity
Act of 2008, Section 1021(a) (15 U.S.C.
1638(e)(5)) (private student loan
disclosures) Fair Credit Reporting Act,
Section 621 (15 U.S.C. 1681s(e)); Equal
Credit Opportunity Act, Section 703 (15
U.S.C. 1691b(a)); Electronic Funds
Transfer Act, Section 904 (15 U.S.C.
1693b); and Gramm-Leach-Bliley Act,
Section 504 (15 U.S.C. 6804).
Respondent participation in the survey
is voluntary. If the Federal Reserve
contracts with an outside firm that
retains the respondent identifying data
and, pursuant to a contractual
agreement, that data cannot be reported
to the Federal Reserve, then the
respondent identifying data cannot be
considered an agency record and would
not be subject to disclosure under the
Freedom of Information Act (FOIA).
However, if there is no contractual
agreement between the Federal Reserve
and an outside firm regarding the
reporting of respondent identifying data,
or if the Federal Reserve conducted the
survey itself, the information could be
considered an agency record subject to
subsection (b)(6) of the FOIA. The
confidentiality of the information
obtained from financial institutions and
other stakeholders will be determined
on a case-by-case basis when the
specific questions to be asked on each
particular survey are formulated, but
before respondents are contacted.
Depending upon the survey questions,
confidential treatment could be
warranted under subsection (b)(4) of the
FOIA. 5 U.S.C. § 552(b)(4) and (6).

Abstract: The FR 1380 is used to
gather qualitative and quantitative
information directly from consumers
(consumer studies), and also to gather
qualitative and quantitative information
from financial institutions offering
consumer financial products and
services and from other stakeholders,
such as brokers, appraisers, settlement
agents, software vendors, and consumer
groups (stakeholder studies). This
information collection is specifically
targeted to the development of
consumer regulations. The consumer
studies gather information about
individual consumers’ knowledge of,
and attitudes toward, consumer
disclosures used by financial
institutions in compliance with Federal
Reserve regulations. The consumer
studies may also enable the Federal
Reserve to develop and test consumer
education resources. The stakeholder

studies gather information from the
institutions offering financial products
and services and other third parties
regarding products, disclosure,
marketing, advertising, and sales
practices.

Proposal to approve under OMB
delegated authority the implementation
of the following report:

Report Title: Microeconomic Survey.

Agency Form Number: FR 3051.

OMB Control Number: 7100-0321.

Frequency: Annually and monthly, as
needed.

Reporters: Individuals, households,
and financial and non-financial
businesses.

Estimated Annual Reporting Hours:
Annual, 6,000 hours; Monthly, 18,000
hours.

Estimated Average Hours per
Response: Annual, 30 minutes;
Monthly, 60 minutes.

Estimated Number of Respondents:
Annual, 6,000; Monthly, 3,000.

General Description of Report: This
information collection is voluntary (12
U.S.C. 225A and 263). Generally, when
the survey or study is conducted by an
outside firm, names or other such
directly identifying characteristics
would not be reported to the Federal
Reserve. In circumstances where
identifying information is provided to
the Federal Reserve, such information
could possibly be protected from
Freedom of Information Act disclosure
by FOIA exemptions 4 and 6 (5 U.S.C.
552(b)(4) and (6)).

The Federal Reserve Board’s
Microeconomic Surveys section in the
Division of Research and Statistics is an
official statistical unit, as defined under
the Confidential Information Protection
and Statistical Efficiency Act (CIPSEA)
of 2002 (44 U.S.C. 3501). When
information is collected by a private
contractor under the oversight of that
section, there are stringent requirements
for protecting the data and respondents
may be given a legally binding pledge of
confidentiality. The pledge would
disallow any use of the data for a non-
statistical purpose.r When the Federal
Reserve collects data directly (that is,
without the use of a private data
collection company or other such
agent), respondents may also be offered
such a pledge if the data are intended
for a statistical purpose.

Abstract: The Federal Reserve would
use this event-driven survey to obtain
information specifically tailored to the

1“Non-statistical” is defined precisely in
CIPSEA. Loosely, an information collection
undertaken for a non-statistical purpose would be
one intended to support a regulatory action or other
action specifically targeted to the entity on which
data were collected.

Federal Reserve’s supervisory,
regulatory, operational, and other
responsibilities. The Federal Reserve
proposes to conduct the FR 3051 up to
13 times per year (including one survey
on an annual basis and another on a
monthly basis). The frequency and
content of the questions would depend
on changing economic, regulatory, or
legislative developments.

Board of Governors of the Federal Reserve
System, March 24, 2009.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. E9-6923 Filed 3—-27-09; 8:45 am]
BILLING CODE 6210-01-P

GENERAL SERVICES
ADMINISTRATION

Notice of Intent To Prepare an
Environmental Impact Statement for
the Reconfiguration and Expansion of
the San Luis | Land Port of Entry

AGENCY: Public Buildings Service,
General Services Administration.

ACTION: Notice of intent with request for
comments.

SUMMARY: The General Services
Administration (GSA) announces its
intent to prepare an Environmental
Impact Statement (EIS) under the
National Environmental Policy Act
(NEPA) of 1969 to assess the potential
impacts of reconfiguration and
expansion of the San Luis I Land Port
of Entry (LPOE) in San Luis, Arizona.

The proposed action is for GSA to
reconfigure the existing downtown San
Luis LPOE and expand it to improve its
functionality, capacity, and security.
The San Luis I LPOE was built in 1984
and is operated by the U.S. Department
of Homeland Security (DHS)/U.S.
Customs and Border Protection (CBP).
The facility currently handles all traffic
modes, including commercial vehicles,
buses, privately operated vehicles
(POVs), and pedestrians. However, the
existing facility is inadequate relative to
CBP’s security standards and is
incapable of adequately handling
current and projected traffic volumes.
GSA therefore is proposing to
reconfigure and expand the existing San
Luis I LPOE so that it may continue to
serve POV’s, buses and pedestrians.
GSA is currently constructing San Luis
II LPOE that will become the
commercial port of entry for Yuma
County, which it expects to complete in
late 2009 at which time the commercial
operations at San Luis I will cease.

GSA proposes to expand the current
port by utilizing the vacated commercial
space and acquiring approximately one
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acre of land along the eastern boundary
of the LPOE, and approximately one
acre along the western boundary of the
LPOE. This expansion will mitigate
traffic congestion in the port and allow
an increase of the number of inspection
lanes and employee parking. The
expansion and reconfiguration of the
LPOE will accommodate 11 primary
booths for northbound inspection and
allow for the future accommodation of
four additional booths, including one
booth for U.S./Mexico Emergency
Vehicle pathway. The current six
primary northbound U.S. entry lanes
will be converted into three primary
booths for U.S. entry for bus/high
occupancy vehicles/recreational
vehicles (HOV/RV) and bicycles.
Southbound vehicle inspection lanes
will be expanded from two to three
lanes and four adjacent secondary
inspection stalls will be constructed.
Under the proposed action, a new
headhouse facility will be constructed,
administrative offices will be renovated,
and pedestrian processing facilities
would be expanded. Roadway
modifications within the port will be
conducted to improve traffic movement
through the port and to enhance
pedestrian safety. These modifications
will also allow for establishment of an
emergency route through the port.

The EIS will evaluate the potential
environmental impacts associated with
alternatives to implement the proposed
action, including the No Action
Alternative:

Alternative 1: Reconfigure the existing
San Luis I LPOE and expand facilities
through acquisition of approximately
one acre of adjacent land to the west
and approximately one acre of adjacent
land to the east.

No Action Alternative: Continue
operations in the existing LPOE
facilities as they are currently
configured. This alternative is included
to provide a basis of comparison to the
action alternative as required by NEPA
regulations (40 CFR 1002.14[d]).
SUPPLEMENTARY INFORMATION: The
public scoping period starts with
publication of this notice in the Federal
Register and will continue for 45 days

from the date of the notice. GSA will
consider all comments received or post-
marked by that date in defining the
scope of the EIS.

A public scoping meeting will be held
to provide the public with an
opportunity to present comments, ask
questions, and discuss concerns
regarding the scope of the EIS with GSA
representatives. GSA will hold a public
scoping meeting on April 14, 2009 at the
San Luis City Hall Council Chambers,
1090 E. Union Street from 4 to 7 p.m.
DATES: Interested parties should submit
written comments on or before May 14,
2009.

ADDRESSES: Written comments
concerning the scope of the EIS should
be sent to GSA San Luis Scoping, ¢/o
Parsons, 1700 Broadway Suite 900,
Denver, CO 80290 or send an e-mail to
GSASanLuis@parsons.com.

FOR FURTHER INFORMATION CONTACT:
Maureen Sheehan by phone at (415)
522-3601 or by e-mail at
Maureen.sheehan@gsa.gov.

Dated: March 20, 2009.
Abdee Gharavi,
Portfolio Division Director, 9PT.
[FR Doc. E9-7158 Filed 3—27-09; 8:45 am]
BILLING CODE 6820-YF-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

[Document Identifier: 0S-0937-0198]

Agency Information Collection
Request. 30-Day Public Comment
Request

AGENCY: Office of the Secretary, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Office of the Secretary (OS), Department
of Health and Human Services, is
publishing the following summary of a
proposed collection for public
comment. Interested persons are invited
to send comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed

ESTIMATED ANNUALIZED BURDEN

information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, e-mail your request,
including your address, phone number,
OMB number, and OS document
identifier, to
Sherette.funncoleman@hhs.gov, or call
the Reports Clearance Office on (202)
690-5683. Send written comments and
recommendations for the proposed
information collections within 30 days
of this notice directly to the OS OMB
Desk Officer; faxed to OMB at 202-395—
6974.

Proposed Project: Public Health
Service Polices on Research Misconduct
(42 CFR Part 93)-OMB No 0937-0198-
Extension-Office of Resource Integrity.

Abstract: This is a request to extend
the currently approved collection. The
purpose of the Annual Report on
Possible Research Misconduct (Annual
Report) form is to provide data on the
amount of research misconduct activity
occurring in institutions conducting
PHS supported research. In addition
this provides an annual assurance that
the institution has established and will
follow administrative policies and
procedures for responding to allegations
of research misconduct that comply
with the Public Health Service (PHS)
Policies on Research Misconduct (42
CFR Part 93). Research misconduct is
defined as receipt of an allegation of
research misconduct and/or the conduct
of an inquiry and/or investigation into
such allegations. These data enable the
ORI to monitor institutional compliance
with the PHS regulation. Lastly, the
form will be used to respond to
congressional requests for information
to prevent misuse of Federal funds and
to protect the public interest.

Number of Average
Forms Number of Total burden
Type of respondent responses per | burden hours
(If necessary) respondents respondent per response hours
PHS-6349 ... Awardee Institutions ..........ccccccceeenns 5246 1 6/60 525
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Seleda Perryman,

Office of the Secretary, Paperwork Reduction
Act Reports Clearance Officer.

[FR Doc. E9-7023 Filed 3—-27-09; 8:45 am]|
BILLING CODE 4151-17-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—09BG]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call 404-639-5960 and
send comments to Maryam I. Daneshvar,
CDC Acting Reports Clearance Officer,
1600 Clifton Road, MS-D74, Atlanta,
GA 30333 or send an e-mail to
omb@cdc.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Written comments should
be received within 60 days of this
notice.

Proposed Project

Field Test of Communication and
Marketing Variables for Health
Protection—New—National Center for
Health Marketing/Coordinating Center
for Health Information Service (NCHM/
CCHIS), Centers for Disease Control and
Prevention (CDC).

Background and Brief Description

CDC does not have a mechanism to
assess and monitor the health
communication and marketing
components of health protection. While
CDC does evaluate specific health
communication and marketing programs
and projects, the common elements
rooted in communication and marketing
theories and constructs are not
identified across programs and projects,
nor frequently compared after the fact to
ascertain the underlying factors and
dynamics that inform and shape
individual and group behaviors and
actions. The purpose of this project is to
develop a core set of communication
and marketing constructs to inform CDC
health protection programs and projects
as well as track population-level
changes over time.

CDC seeks a flexible platform that can
be adapted to explore a wide range of
health protection behaviors and inform
communication and marketing efforts
across CDC program areas. The survey
platform underlying this field test is
based on the People and Places
framework (Maibach et al., 2007;
http://www.biomedcentral.com/
1471=2458/7/88), and incorporates key
constructs from health behavior theories
and communication models to illustrate
how personal and environmental factors
may influence behavior. This platform
offers the flexibility to develop survey
items to assess a specific health topic
(e.g., pan/seasonal flu, natural hazards,
bioterrorism, etc.) while simultaneously
relying on a standardized set of core
underlying social-psychological and
communication constructs.

The proposed data collection is to
conduct a field test of the survey
instrument focusing on the core
communication and marketing

constructs for health protection
behaviors. The field test survey will be
administered to a purposive sample of
1,500 respondents. Two modes of
administration will be tested, telephone
(both landline and cell) and self-
administration via the Web. The
telephone survey will be conducted in
three metropolitan areas. The Web
survey will use an on-going national
consumer panel.

Rather than representative random
sampling from the population, the
sampling is purposive, designed to
reach subpopulations of those who are
vulnerable from a health protections
perspective and those who have low
health literacy, that is, difficulty
accessing and/or understanding health
messages. Therefore, included in the
target groups are the elderly, who may
be somewhat isolated and for whom
health messages may be confusing;
people of low socioeconomic status,
whose level of education can be a
barrier to comprehending and following
health messages; and persons not fluent
in English, for whom innovative ways of
communicating health messages may be
necessary. For this nonprobability
sample, telephone respondents will be
recruited through commercial lists that
optimize reaching specific
subpopulations. Members of the general
population will be surveyed as well in
order to provide a benchmark for the
subpopulations of interest. Web
respondents will be recruited through
an existing national consumer panel.

CDC will use the field test data to
assess continuity of response patterns
within each of the subgroups and to
determine differences in administration
time. In addition to subgroup
population differences in attitudes,
beliefs, and health behaviors, CDC will
use the data to examine item-level mode
effects, regional differences, and
administrative/logistical barriers to
guide the design of core measure
surveys for other health protection
behaviors.

There is no cost to respondents other
than their time to complete the survey.

ESTIMATED ANNUALIZED BURDEN HOURS

Average
Number of
Number of burden per Total burden
Respondents respondents rerzr;oré?%serr])ter response (in hours)

P (in hours)
1o (=T=T 4= USSR TSP PRSP 15,000 1 2/60 500
General Population Survey .. 750 1 18/60 225
EIdErly SUIVEY ... e 250 1 18/60 75
Low SES ENglish SUIVEY ........cccoiiiiiiiiiiie e 250 1 18/60 75
Hispanic (in-language) Survey .. 150 1 18/60 45
Chinese (in-language) SUIVEY ........cccoiieiriiiieieeiene et 50 1 18/60 15
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ESTIMATED ANNUALIZED BURDEN HOURS—Continued

Average
Number of
Number of burden per Total burden
Respondents respondents | réSPonses per response (in hours)
respondent (in hours)
Vietnamese (in-language) SUrvey ..........ccocoiiiiiiiiiiiecieeee e 50 1 18/60 15
I ] €= LSRR 16,500 | covveiiiiiiiiieeeeies | e 950

Dated: March 16, 2009.
Maryam I. Daneshvar,

Acting Reports Clearance Officer, Centers for
Disease Control and Prevention.

[FR Doc. E9-6938 Filed 3—27-09; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—09-09BC]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call 404-639-5960 or send
comments to Maryam Daneshvar, CDC
Reports Clearance Officer, 1600 Clifton
Road, MS-D74, Atlanta, GA 30333 or
send an e-mail to omb@cdc.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the

agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Written comments should
be received within 60 days of this
notice.

Proposed Project

Exploring HIV Prevention
Communication Among Black Men Who
Have Sex with Men In New York City:
Project BROTHA—New—National
Center for HIV/AIDS, Viral Hepatitis,
Sexually Transmitted Diseases, and
Tuberculosis Prevention (NCHHSTP),
Centers for Disease Control and
Prevention (CDC).

Background and Brief Description:
CDC is requesting OMB approval to
administer a survey, conduct interviews
and offer HIV rapid testing in Black Men
who have sex with Men (BMSM) and
other Men who have Sex with Men
(MSM) in New York City. The purpose
of the proposed study is to assess how
interpersonal communication within
BMSM social networks may be related
to risk for HIV infection and attitudes
towards HIV testing.

Data collection will occur over the
course of 2-3 years. After screening for
eligibility, a total of 300 BMSM and
other MSM in their social networks will
be enrolled in 2 phases: (1) 350 BMSM
will be recruited and screened to find

ESTIMATE OF ANNUALIZED BURDEN TABLE

100 eligible BMSM participants, and (2)
the 100 first phase participants will then
recruit 200 other MSM within their
social networks to participate in the
second phase. Quantitative surveys will
be administered by computers and
personal interviews will be conducted
to collect qualitative data (at baseline
and 3-month follow-up). Participants in
both phases will be offered rapid HIV
testing, and declining an HIV test will
not negatively impact their study
participation. The research questions
being explored are relevant for
understanding how interpersonal
communication with members of one’s
social networks are related to risk for
contracting HIV infection and attitudes
towards HIV testing.

This study will provide important
epidemiologic information useful for the
development of HIV prevention
interventions for BMSM. Men will
complete a 5-minute eligibility
screening interview. The baseline
computer-based survey will take 45
minutes. The qualitative interview will
take approximately 75 minutes. The
number of respondents who will accept
HIV testing is estimated to be 200
(accounting for those who did not test
at baseline and those who do not
consent to test at follow-up). HIV
counseling and rapid testing will take
45 minutes. The 3-month follow-up
survey will take approximately 30
minutes; the follow-up qualitative
interview will take approximately 45
minutes. There is no cost to the
respondents other than their time.

Number of Burden per
Types of Number of Total burden
Respondents dataygollection respondents re;%%%i%%ﬁf r resESL\fse) (In (In hours)
BMSM respondents only: .................. Screening interview ............ccccceeeeee. 750 1 5/60 63
BMSM and other MSM respondents: | ACASI survey interview ...........c....... 300 1 45/60 225
Baseline.
Qualitative interview ......... 300 1 1.25 375
HIV testing & counseling 200 1 45/60 150
BMSM and other MSM respondents: | ACASI survey interview 300 1 30/60 150
3 month follow-up.
Qualitative interview .........cccceceeenee. 300 1 45/60 225
HIV testing & counseling .................. 200 1 45/60 150




Federal Register/Vol. 74, No. 59/Monday, March 30, 2009/ Notices

14131

ESTIMATE OF ANNUALIZED BURDEN TABLE—Continued

Number of Burden per
Types of Number of Total burden
Respondents data collection respondents rerz%%rg?‘%segter resﬁgﬂfse) (In (In hours)
Total BUIdEN HOUIS ......coiiiiiiiiiiiiiiiis | ettt see e sie e e sneeess | snsseeesssneessinneesnes | seeesssseesssnseessnnnes 1338

March 12, 2009.
Marilyn S. Radke,

Reports Clearance Officer; Centers for Disease
Control and Prevention.

[FR Doc. E9—-6939 Filed 3—-27—-09; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Board of Scientific Counselors,
National Institute for Occupational
Safety and Health (BSC, NIOSH)

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—-463), the Centers for Disease
Control and Prevention (CDC)
announces the following meeting for the
aforementioned committee:

Time and Date: 8:30 a.m.—3:30 p.m.,
April 16, 2009.

Place: Marriott Key Bridge, 1401 Lee
Highway, Arlington, VA 22209.

Status: Open to the public, limited
only by the space available. The meeting
room accommodates approximately 50
people. Teleconference available toll-
free; please dial (877)507-3792,
Participant Pass Code 7271586.

Purpose: The Secretary, the Assistant
Secretary for Health, and by delegation
the Director, Centers for Disease Control
and Prevention, are authorized under
Sections 301 and 308 of the Public
Health Service Act to conduct directly
or by grants or contracts, research,
experiments, and demonstrations
relating to occupational safety and
health and to mine health. The Board of
Scientific Counselors shall provide
guidance to the Director, National
Institute for Occupational Safety and
Health on research and prevention
programs. Specifically, the Board shall
provide guidance on the Institute’s
research activities related to developing
and evaluating hypotheses,
systematically documenting findings
and disseminating results. The Board
shall evaluate the degree to which the
activities of the National Institute for
Occupational Safety and Health: (1)
Conform to appropriate scientific
standards, (2) address current, relevant
needs, and (3) produce intended results.

Matters to be Discussed: Agenda items
include a report from the Acting
Director of NIOSH; NIOSH
Implementation of the National
Academies Program Recommendations
for Personal Protective Technologies,
Respiratory Diseases, and Agriculture,
Forestry and Fishing; Occupational
Safety and Health Surveillance Program
Needs; Health Communications Using
Social Media; Occupational Safety and
Health Training Recommendations; and
Future Meetings and Closing Remarks.

Agenda items are subject to change as
priorities dictate.

For Further Information Contact:
Roger Rosa, Executive Secretary, BSC,
NIOSH, CDC, 395 E Street, SW., Suite
9200, Patriots Plaza Building,
Washington, DC 20201, telephone (202)
245-0655, fax (202) 245-0664.

The Director, Management Analysis
and Services Office, has been delegated
the authority to sign Federal Register
notices pertaining to announcements of
meetings and other committee
management activities for both the CDC
and the Agency for Toxic Substances
and Disease Registry.

Dated: March 16, 2009.
Elaine L. Baker,

Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention (CDC).

[FR Doc. E9—6941 Filed 3—27-09; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Disease, Disability, and Injury
Prevention and Control Special
Emphasis Panel (SEP): CDC Grants for
Public Health Research Dissertation,
Panel I, Funding Opportunity
Announcement (FOA) PAR07-231

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—-463), the Centers for Disease
Control and Prevention (CDC)
announces the aforementioned meeting.

Time and Date: 12:30 p.m.—4:30 p.m., May
13, 2009 (Closed).

Place: Teleconference.

Status: The meeting will be closed to the
public in accordance with provisions set

forth in Section 552b(c) (4) and (6), Title 5
U.S.C., and the Determination of the Director,
Management Analysis and Services Office,
CDC, pursuant to Public Law 92—463.

Matters To Be Discussed: The meeting will
include the review, discussion, and
evaluation of applications received in
response to “CDC Grants for Public Health
Research Dissertation, Panel I, FOA PAR07—
231.”

Contact Person for More Information:
Maurine F. Goodman, M.A., M.P.H.,
Scientific Review Officer, Office of the
Director, Office of the Chief Science Officer,
CDC, 1600 Clifton Road, NE., Mailstop D72,
Atlanta, GA 30333, Telephone: (404) 639—
4640.

The Director, Management Analysis and
Services Office, has been delegated the
authority to sign Federal Register notices
pertaining to announcements of meetings and
other committee management activities, for
both CDC and the Agency for Toxic
Substances and Disease Registry.

Dated: March 23, 2009.
Elaine L. Baker,
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.
[FR Doc. E9-6987 Filed 3—27-09; 8:45 am]|
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Disease, Disability, and Injury
Prevention and Control Special
Emphasis Panel (SEP): CDC Grants for
Public Health Research Dissertation,
Panel H, Funding Opportunity
Announcement (FOA) PAR07-231

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), the Centers for Disease
Control and Prevention (CDC)
announces the aforementioned meeting.

Time and Date: 12:30 p.m.—4:30 p.m., May
12, 2009 (Closed).

Place: Teleconference.

Status: The meeting will be closed to the
public in accordance with provisions set
forth in Section 552b(c)(4) and (6), Title 5
U.S.C., and the Determination of the Director,
Management Analysis and Services Office,
CDC, pursuant to Public Law 92-463.

Matters To Be Discussed: The meeting will
include the review, discussion, and
evaluation of applications received in
response to “CDC Grants for Public Health
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Research Dissertation, Panel H, FOA PAR07—
231.”

For More Information Contact: Maurine F.
Goodman, M.A., M.P.H., Scientific Review
Officer, Office of the Director, Office of the
Chief Science Officer, CDC, 1600 Clifton
Road, NE., Mailstop D72, Atlanta, GA 30333,
Telephone: (404) 639—-4640.

The Director, Management Analysis and
Services Office, has been delegated the
authority to sign Federal Register notices
pertaining to announcements of meetings and
other committee management activities, for
both CDC and the Agency for Toxic
Substances and Disease Registry.

Dated: March 23, 2009.
Elaine L. Baker,
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.
[FR Doc. E9-6989 Filed 3—27-09; 8:45 am]|

BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Disease, Disability, and Injury
Prevention and Control Special
Emphasis Panel (SEP): Strengthening
Infectious Disease Research Capacity
for Public Health Action in Guatemala
and Central America, Funding
Opportunity Announcement (FOA)
GH09-001

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), the Centers for Disease
Control and Prevention (CDC)
announces the aforementioned meeting.

Time and Date: 2 p.m.—5 p.m., April 30,
2009 (Closed).

Place: Teleconference.

Status: The meeting will be closed to the
public in accordance with provisions set
forth in Section 552b(c)(4) and (6), Title 5
U.S.C., and the Determination of the Director,
Management Analysis and Services Office,
CDC, pursuant to Public Law 92—-463.

Matters to be Discussed: The meeting will
include the review, discussion, and
evaluation of applications received in
response to “Strengthening Infectious
Disease Research Capacity for Public Health
Action in Guatemala and Central America,
FOA GH09-001.”

For Further Information Contact: Maurine
F. Goodman, M.A., M.P.H., Scientific Review
Officer, Office of the Director, Office of the
Chief Science Officer, CDC, 1600 Clifton
Road, NE., Mailstop D74, Atlanta, GA 30333,
Telephone: (404) 639-4640.

The Director, Management Analysis and
Services Office, has been delegated the
authority to sign Federal Register notices
pertaining to announcements of meetings and
other committee management activities, for
both CDC and the Agency for Toxic
Substances and Disease Registry.

Dated: March 20, 2009.
Elaine L. Baker,

Director, Management Analysis and Services
Office Centers for Disease Control and
Prevention.

[FR Doc. E9—6990 Filed 3—27-09; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Disease, Disability, and Injury
Prevention and Control

Special Emphasis Panel (SEP): CDC
Grants for Public Health Research
Dissertation, Panel D, Funding
Opportunity Announcement (FOA)
PAR07-231

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—-463), the Centers for Disease
Control and Prevention (CDC)
announces the aforementioned meeting.

Time and Date: 9 p.m.—5 a.m., May 14,
2009 (Closed).

Place: Teleconference.

Status: The meeting will be closed to the
public in accordance with provisions set
forth in Section 552b(c)(4) and (6), Title 5
U.S.C., and the Determination of the Director,
Management Analysis and Services Office,
CDC, pursuant to Public Law 92—463.

Matters to be Discussed: The meeting will
include the review, discussion, and
evaluation of applications received in
response to “CDC Grants for Public Health
Research Dissertation, Panel D, FOA PAR0O7—
231.”

Contact Person for More Information:
Susan B. Stanton, D.D.S., Scientific Review
Officer, Office of the Director, Office of the
Chief Science Officer, CDC, 1600 Clifton
Road, NE., Mailstop D72, Atlanta, GA 30333,
Telephone: (404) 639—-4640.

The Director, Management Analysis and
Services Office, has been delegated the
authority to sign Federal Register notices
pertaining to 